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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In Re:
Settlement Facility Dow Corning Trust,

Case No. 07-CV-10191
C Honorable Denise Page Hood

L BACKGROUND

Claimant SN is 2 rupture claimant before the Settlement Facility-—Dow
Corning Trust (“SF-DCT”) pursuant to the Amended Joint Plan of Reorganization (“Plan”) in the
Dow Corning Corporation (“Dow Corning™) bankruptcy action. The documents submitted by i
NN dicate that she may have received implants on February 2, 1979. ((EEER Exs.
To Complaint) The implants were removed on October 3, 1996. (/) NG submitted
a rupture claim to the SF-DCT which was preliminarily reviewed by the SF-DCT stafl. (/d) @k
SRS a5 not submitted any documentation indicating that she has sought review of her
rupture claim through the error correction and appeals processes. (SFA, Annex A, Art. VIII) She
has also not shown that she elected a review under the Individual Review Process provided by the
Plan.

On January 11, 2007, a document entitled, “Complaint,” was filed with the Court by @i
SRR The Complaint alleges that: 1) the SF-DCT has failed to operate as a trusted agent in
securing and upholding the integrity of the process by sharing claimant’s confidential information

with Dow Corning; 2) the SF-DCT continues to ignore the post-operative report of the explanting
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physician along with his written statement explaining his findings to support her rupture claim; and,
3) the SF-DCT continues to operate with frivolous delays despite having available proof of rupture.
(Complaint, 1§ 1-3) WM, sceks the following relief: punitive damages in the amount
of $300,000; the removal of the SF-DCT chief administrative team; installation of a new
adnumsh‘atlve team to be compnsed of professionals from the Claimants Advisory Committee,
Plaintiffs Liaison Counsel and the Dow Corning Liaison Unit; release to all claimants of their entire
file; for the SF-DCT to accept as proof of her rupture claim the medical documentation she has
submitted, including the MRI taken before the surgery; that the Court assign a monitor to be present
and review all claims; that the SF-DCT no longer refer to#NINNNENNRoriginal pathology
report since it has been established that it is flawed; and for the SF-DCT to accept as proof of her
rupture claim the medlcal documentanon submitted prior to surgery. (Complaint, Relief, 11 1-7)
On February 5, 2007, Dow Corning filed the instant Motion to Dismiss. A response was
ﬁled by_:m March 5, 2007. Dow Corning filed a reply on March 19, 2007. On
Apnl 5, 2007 SRS filed 2 Request for Clerk’s Entry of Default which was denied by
the Clerk since a Motion to Dismiss had been filed. Rule 55(a) of the Rules of le Procedure
provides that the Clerk shall enter a party’s default only ifthe party “has failed to plead or otherwise
defend” the action. Fed. R. Civ. P. 55(a). Asnoted by the Clerk, Dow Corning defended the action
by filing a Motion to Dismiss.
SREENNNs.cbmitted an 80-page Amended Complaint dated November 19, 2007
(filed November 27, 2007). A review of the Amended Complaint reveals essentially the same
arguments as the original Complaint, in addition to further arguments opposing Dow Corning’s

Motion to Dismiss. In the Amended Complaint, \Wiiiisccks damages in the amount of
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$400,000,000.00 and requests that this matter be forwarded to the United States Attorney General
and the Board of Fthics for investigation of the SF-DCT and Dow Corning’s violations of her
privacy rights.

SNy along with Dow Coming’s counsel, appeared at the hearing and argued
their respective positions to the Court.
II. ANALYSIS

A.  Appeal of SF-DCT Decision

Based on a liberal reading oSNy documents, it appears that she seeks a review
ofthe SF-DCT’s determination that she has not submitted sufficient proof'to shaw that her implants
her ruptured. A letter from the SF-DCT dated April 6, 2006 indicates that the SF-DCT had
preliminarily reviewed WaNlNNNNNY rupture claim for proof of rupture and concluded that the
documentation provided does not describe rupture as defined by the Plan. (Complaint, April 6, 2006
letter exhibit) The SF-DCT noted that the pathology report described both implants as intact. (Id)

Dow Coming argues that MESEEENNNENNN has not exhausted the available review process
provided under the Plan. dilllEENNshas not requested review under the error and correction
process, nor sought review from the Claims Administrator, nor elected an Individual Review
Process. (SFA, Annex A, Article VIH) Dow Coming claims that the setflement program in the Plan
is intended to be an administrative process for claimants who elect to have their claims resolved
under the settlement option. Dow Corning states that the Plan delegates decisions regarding
allowance of settling claims to the Claims Administrator and the SF-DCT staff. (SFA, § 4.02(a))
A claimant who does not agree with the SF-DCT findings may seck reconsideration of the claim

through an error correction and appeal process. (SFA, Annex A, Art. VIII) If dissatisfied with the
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reconsideration decision, the claimant may seek review by the Claims Administrator and then appeal
that decision to the Appeals Judge. (SFA, Annex A, § 8.02) The decision of the Appeals Judge is
final and binding on the claimant. (SFA, Annex A, § 8.05) Evenif MR v ailed herself
of the review process under the Plan, the Plan does not allow a right to appeal to this Court.

Section 8.7 Amended Plan of Reorganization states that this Court retains jurisdiction to
resolve controversies and disputes regarding the interpretation and implementation of the Plan and
the Plan Documents, including the SFA, and, to enter orders regarding the Plan and Plan Documents.
(Plan, §§ 8.7.3, 8.7.4, 8.7.5) The Plan provides for the establishment of the SF-DCT, which is
governed by the SFA. (Plan, § 1.131) The SF-DCT was established to resolve Settling Personal
Injury Claims in accordance with the Plan. (Plan, § 2.01) The SFA and Annex A to the SFA
establish the exclusive criteria by whichi such claims are evaluated, liquidated, allowed and paid.
(SFA, § 5.01) Resolution of the claims are set forth under the SFA and corresponding claims
resolution procedures in Annex A. (SFA, § 4.01)

The Plan establishes administrative claim review and appeals process for Settling Personal
Injury claimants. As argued by Dow Corning, any claimant who does not agree with the decision
of the SF-DCT may seek review of the claim through the error correction and appeal process. (SFA,
Annex A, Art. 8) A claimant may thereafter obtain review by the Appeals Judge. (SFA, Annex A,
Art. 8) The Plan provides that “[t]he decision of the Appeals Judge will be final and binding on the
Claimant.” (SFA, Annex A, § 8.05) Claimants who seek review under the Individual Review
Process also have a right to appeal directly to the Appeals Judge. The Plan provides that “[t]he
decision of the Appeals Judge is final and binding on both Reorganized Dow Corning and the

claimant.” (SFA, Annex A, § 6.02(vi))







