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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION e
In Re:
Settlement Facility Dow Corning Trust,
Case No. 00-00005
JN, Honorable Denise Page Hood

L BACKGROUND

On June 1, 2004, the Amended Joint Plan of Reorganization (“Plan”) became effective. The
Settlement Facility-Dow Corning Trust (“SF-DCT”) implements the claims of'those claimants who
elected to settle their claims under the Plan. The Settlement Fund and Distribution Agreement
(“SFA™) governs the processing of the claims.

Claimant _ is a rupture claimant before the SF-DCT. On September 24, 1976,
SR V=5 implanted with single lumen silicone gel breast implants manufactured by Surgitek.
The right implant was found to be exposed through the surgical scar and was replaced with a Dow
Corning single lumen silicone gel breast implant on December 7, 1976. On November 1, 1996, Dr.
Sharon Webb removed"SNNER implants via bilateral open capsulectomies. Dr. Webb was
unable to ascertain the status of the right Dow Coming implant within the intact biologic capsule
because of the implant’s dense adherence to the previous surgical scar and skin. The Pathologist
described the right implant as showing “no gross evidence of ... rupture,” but noted the right implant
was “distorted” and that the adipose tissue was covered by a tacky material.

On November 6, 1996 attorney NN ccived both implants and
mailed them viaFedEx Overnight delivery to Dr. Michael Middleton at the University of California,
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San Diego, AMI Magnetic Resonance Institute for further evaluation. Dr. Middleton issued areport
dated November 20, 1996 in which he determined that{iJllRsight Dow Comning implant was
in a state of uncollapsed rupture.

On October 1, 2004, WNENNER rupture claim was submitted to the Settlement
Facility-Dow Corning Trust (“SF-DCT”). The rupture claim was denied by the SF-DCT because
TP cdiczl records do not document rupture. (EX. 6, O’Neil Br.) Willjiiilillsubmitted
additional information and participated in the Individual Review Process. Dr. Middleton clarified
the definition of “uncollapsed rupture” as “a hole or defect in the shell was present through which
silicone gel was seen to extrude.” (Exs. 7 and 8, O’Neil Br.) The Pathologist who examined the
breast implants was asked to explain the process and the finding that there was “no gross evidence
of implant rupture” but the Pathologist declined to respond to SN request.

Appeals were made to the Appeals Judge which were denied. The Appeals Judge’s decision
dated August 4, 2005 found that neither the Operative Report nor the Pathology Report described
the implant as being ruptured and that Dr. Middleton does not describe visual confirmation of a
breach in the elastomer envelope. (Ex. 12, O’Neil Br.) In a decision dated October 4, 2005, after
Dr. Middleton further defined the term “uncollapsed rupture” to mean an opening in the shell, the
Appeals Judge found that nowhere in his reports does Dr. Middleton identify the location of the hole
but that Dr. Middleton opined that it could have occurred at the time of explantation. The Appeals
Judge concluded that P failed to show that there was visual confirmation of a breach in
the elastomer envelope prior to or upon explantation. (See, SFA, Annex A § 6.02(3)(viB)(1));

(Exs. 12 and 13, O’Neil Br.) On January 11, 2006, Wl request for reconsideration was

denied by the Appeals Judge. o
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On July 6, 2006, counsel for NEWENEMN filed the instant Motion for Equitable Relief before
the Court. A response has been filed by Dow Coming.
II. ANALYSIS

MRS sccks an order from the Court to direct the Settlement Facility to pay the rupture
claim, even though sl gone through the Independent Review Process and the Appeal
Process:where her appeal was denied by the Appeals Judge. <WugilllBbricf doef not cite any
legal authority to support her argument that the Court has equitable powers to direct the Claims
Administrator to approve'—fupture claim.

Dow Corning argues that the Settlement Program in the Plan is intended to be a settlement
process, not a litigation process. Dow Coming argues that the parties negotiated and agreed to the
terms of the plan, including the specific proof requirements that wo1d'b€ applied administratively
as well as an administrative procedure that achieves finality. TNl proceeded through the
various administrative review processes and must be bound by the decision of the Appeals Judge.
Dow Corning further argues that the Plan specifically sets forth the necessary proofrequired to allow
a rupture claim and that a non-contemporaneous report of an individual who examined the implant
after its removal may not be considered by the SF-DCT. Dow Corning claims that the Plan
Proponents did not agree to such proof pursuant to Annex A, § 6.02(¢) of the SFA.

Section 8.7 Amended Plan of Reorganization states that this Court retains jurisdiction to
resolve controversies and disputes regarding the interpretation and implementation of the Plan and
the Plan Documents, including the Depository Trust and Settlement Facility and Trust Agreement
(“SFA™), and, to enter orders regarding the Plan and Plan Docdments. (Plan, § 8.7.3, 8.7.4, 8.7.5)

The Plan provides for the establishment of the SF-DCT, which is governed by the SFA.
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(Plan, § 1.131) The SF-DCT was established to resolve Settling Personal Injury Claims in
accordance with the Plan. (Plan, § 2.01) The SFA and Annex A to the SFA establish the exclusive
criteria by which such claims are evaluated, liquidated, allowed and paid. (SFA, § 5.01) The process
for resolution of claims is set forth under the SFA and corresponding claims resolution procedures
in Annex A. (SFA, §4.01) "'

The Plan establishes an administrative claim review and appeals process for Settling Personal
Injury claimants. Any claimant who does not agree with the decision of the SF-DCT may seek
review of the claim through thé“dffor correction and appeal process. (SFA, Annex A, Art. 8) A
claimant may thereafter obtain review by the Appeals Judge. (SFA, Annex A, Art. 8) The Plan
provides that “[t}he decision of the Appeals Judge will be final and binding on the Claimant.” (SFA,
Annex A, § 8.05) Claimants who seek review under the Individual Review Process also have a right
to appeal directly to the Appeals Judge. The Plan provides that “[t]he decision of the Appeals Judge
is final and binding on both Reorganized Dow Coming and the claimant.” (SFA, Annex A, §
6.02(vi))

The Plan provides no right to appeal to the Court and expressly sets forth that the decision
of the Appeals Judge is final and binding on both the Reorganized Dow Comning and the claimants.
Allowing an appeal to go forward and directing the Claims Administrator to pay the rupture claim
would be a modification of the Plan language. Generally, the provisions of a confirmed plan bind
the debtor and any creditor. 11 U.S.C. § 1141(a). Section 1127(b) is the sole means for
modification of 2 confirmed plan which provides that the proponent of a plan or the reorganized may
modify such plan at any time after confirmation of such plan and before substantial consummation

of the plan. 11 U.S.C. § 1127(b).






