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In re: 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

Case No. 00-CV-00005 
(Settlement Facility Matters) 

SETTLEMENT FACIUTY DOW 
CORNING TRUST 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

Hon. Denise Page Hood 

DECLARATION OF KIMBERLY SMITH-MAIR 
IN SUPPORT OF RESPONSE TO MOTION OF CLAIMANT 

MAXINE LOUISE SW AIM'S COUNSEL TO CLARIFY 
CLOSING ORDER S'S DEADLINE FOR QUALIFYING CALIMANTS 
TO CONFIRM ADDRESSES AND SUBMIT ESTATE DOCUMENTS 

I, Kimberly Smith-Mair, declare as follows based upon my recollection and 
review of certain data and documents: 

1. I am the Claims Administrator for the Settlement Facility-Dow Coming Trust
("Settlement Facility" or "SF-DCT").

2. As Claims Administrator, I have knowledge of past and present procedures
implemented to process the Settling Breast Implant Claims in accordance with
the terms of the Settlement Facility and Fund Distribution Agreement
("SF A") and the Claims Resolution Procedures ("Annex A" to the SF A).

Background on Closing Orders and SF-DCT Procedures 

3. As Claims Administrator, I have knowledge of all Orders issued by the Court
that pertain to the administration and payment of claims submitted to the SF­
DCT including the various Closing Orders entered by the Court.

4. As Claims Administrator, I also have knowledge of notices and infonnation
posted by the SF-DCT and of notices, letters, and information sent to and
received from attorneys of record regarding issues relating to notice,
deadlines, and all matters related to assuring the validity of claim submissions
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and compliance with the procedures, guidelines, and rules of the SF-DCT and 
of Annex A. 

5. On January 19, 2019, the Court entered Closing Order 2 (Regarding 
Additional Procedures for Incomplete and Late Claims; Protocols for Issuing 
Payments; Audits of Attorney Distributions of Payments; Protocols for Return 
of Undistributed Claimant Payment Funds; Guidelines for Uncashed Checks 
and Reissuance of Checks; Restrictions of Attorney Withdrawals), ECF No. 
1482 ("Closing Order 2").

6. In compliance with Closing Order 2, when the SF-DCT does not have a 
current confirmed address, prior to issuing payment the SF-DCT sends letters 
to claimants and counsel ("Address Verification Letters") to confirm the 
claimant's current address.

7. Closing Order 2 also directed the SF-DCT to "conduct audits of claimant 
settlement payments to lawyers/law firms to determine whether the law firm 
has distributed the payrnent(s) and whether the claimant or authorized 
representative received the appropriate amount of funds." Closing Order 2, 
ECFNo. 1482, PageID.24091.

8. On April 1, 2022, the Court entered Closing Order 4 Requiring Completion 
of Court-Directed Audit Survey And Return of Funds Pursuant to Closing 
Order 2, ECF No. 1640 (Closing Order 4").

9. On June 13, 2022, the Court entered Closing Order 5, Notice that Certain 
Claims Without a Confirmed Current Address Shall be Closed and 
Establishing Protocols for Addressing Payments for Claimants in 
Bankruptcy, ECFNo. 1642 ("Closing Order 5").

10. In corn pliance with Closing Order 5, the SF-DCT posted a list of the claimant 
identification numbers for those claimants who had been identified as having 
a "bad address" on its website on June 19, 2022.

11. When the list was posted, the Settlement Facility's website advised that the 
final day to submit an address verification was September 17, 2022 (the end 
of the 90-day period during which the list is maintained on the SF-DCT's 
website). Attached hereto as Exhibit 1 is a true and correct copy of a 
screen shot of the website home page accessed on September 27, 2022. (A 
copy of the screenshot had also been attached as an exhibit to my previous 
September 28, 2022 declaration. See ECF No 1670-8, PageID.30994.) The
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SF-DCT maintained the list on the website for the requisite 90-day period 
That period ended on September 17, 2022. 

12. To comply with the terms of Closing Order 5 and submit a timely address 
verification, the claimant need only notify the SF-DCT by phone or email.
The email address is available 24 hours a day, 7 days a week.

13. The September 17, 2022 deadline was also publicized by the Claimant's
Advisory Committee. Attached hereto as Exhibit 2 is a true and correct copy
of a screenshot oftheCAC's website, http://www.tortcomm.org/index.shtml,
taken on June 13, 2023. Attached hereto as Exhibit 3 is a true and correct copy
of the CAC's June 21, 2022 newsletter accessed on June 13, 2023 from
http://www.tortcomm.org/newsletter 220621.shtml.

14. During the 90-day period starting June 19, 2022, I along with others
representing the parties and the Finance Committee met on nearly a weekly
basis. At each such meeting during the 90-dayperiod, I reported on the status
of submissions in response to Closing Order 5 and reiterated the deadline for
submissions. At no time did the CAC or any other participant in those
meetings object to that deadline or raise any question about the fact that the 
deadline fell on a Saturday.

Claimant Swaim's Motion 

15. As Claims Administrator I have direct knowledge of the status of claims
submitted to the Settlement Facility and communications with claimants,
including address verification letters and responses.

16. I have reviewed the Motion of Claimant Maxine Louise Swaim's Counsel to
Clarify Closing Order 5's Deadline For Qualifying Claimants to Con:finn
Addresses And Submit Estate Documents, ECF No. 1718 ("Motion") filed by 
Weitz & Luxenberg ("Swaim' s Counsel") as counsel for the claimant Maxine
Louise Swaim ("Claimant Swaim").

17. Claimant Swaim was issued payments in 2004 and 2007 for Explant, Rupture
and Disease Base payments. These payments totalled in the aggregate

$35,000. Claimant Swaim was issued a 50% Rupture Premium Payment in
the amount of$2,500 on May 8, 2014 and a 50% Disease Premium Payment
in the amount of$1,000 on December 11, 2014.

18. Claimant Swaim's remaining two 50% Premium Payments were not paid
because of the failure to provide the required address verification and probate
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information. These two payments are: a second installment Rupture Premium 
Payment of $2,500 and a second installment Disease Premium Payment of 
$1,000-together totaling $3,500. 

19. On November 29, 2021, the SF-DCT sent Address Verification Letters to 
Claimant Swaim and to Swaim's Counsel requesting a verified address
pursuant to Closing Order 2. A true and correct copy of the November 29, 
2021 address verification letters sent to Claimant Swaim and the November
29, 2021 cover letter sent to Swaim' s Counsel are att ached hereto as Exhibits
4 and 5, respectively.

20. The SF-DCT has no record of receiving a response from Swaim or Swaim's 
Counsel to the address verification letter.

21. Swaim' s Counsel did not advise the SF-DCT that Claimant Swaim had passed
away. In 2021, the SF-DCT learned through a routine search conducted using
a vendor (Transunion) that Claimant Swaim had passed away on July 14,
2014.

22. Swaim's Counsel cashed the $1000 premium payment check to Claimant
Swaim in December 2014, 5 months after her death.

23. Swaim' s Counsel returned the audit survey mandated by Closing Order 4 but
did not include in that survey any infonnation about the funds due to Claimant
Swaim. Based on the assertions in the Motion, it seems that Swaim' s counsel
did not have contact infonnation for Swaim' s heirs until September of 2022.

24. Claimant Swaim's SID was included in the first Closing Order 5 posting on 
June 19, 2022.

25. There were 313 total claimants represented by Swaim' s Counsel in that June
19, 2022 Closing Order 5 posting. Of those, there were 177 timely address
verifications submitted and 134 timely liens submitted.

26. On September 14, 2022 (3 days before the expiration of the 90-day period),
Swaim 's Counsel submitted a Proof of Lien form for attorney fees/expenses 
for Claimant Swaim noting counsel was unable to locate Claimant Swaim. A
true and correct copy of the Proof of Lien form is attached as Exhibit 6.

27. On September 19, 2022, two days after the deadline Swaim's Counsel 
submitted a document purporting to provide verified address for the Claimant
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Swaim' s estate representative along with probate documents and asked to 
withdraw the previously submitted lien. 

28. On September 21, 2022, the SF-DCT responded to Swaim' s counsel, stating:
"This information is late, sent or postmarked after the deadline of September
17, 2022. With Closing Order #5, the Court has ordered that claims will be
denied and permanently closed without payment if the SF-DCT does not
receive a current address for the claimant ( or the associated Lien) on or before
the before the end of the 90-day period, which was September 17, 2022. The
Claim is Closed and your request cannot be processed." A true and correct
copy of the SF-DCT's September 21, 2022 response to counsel is attached
hereto as Exhibit 7.

29. On September 21, 2022, a representative of Swaim's counsel responded by
stating, "No, it's not. The deadlinewas on a Saturday so it defers to Monday.
I confirmed this with CAC and they were calling to advise you. Please
confirm." A true and correct copy of the September 21, 2022 response is
attached hereto as Exhibit 8.

30. Swaim 's Counsel has not submitted an appeal to the appeals judge of the SF­
DCT determination that the submission was late.

31. Other claimants whose submissions were late (after the September 17, 2022 
deadline) have not appealed or disputed the determination.

32. Attached hereto as Exhibit 9 is a true and correct copy of the Claimants
Information Guide (Class 5), available at
http://tortcomm.org/downloads/CIG ENG 5.pdf (last accessed on June 12,
2023). 

Pursuant to 28 U.S.C. Section 1746, I declare under penalty of perjury that the 
foregoing is true and correct. 

Executed this 13th day of June 2023. 
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[L̂
F[dG
[gFDRL
DX
ZNREDLb
uÔGO
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For assistance or questions call the Claims Assistance Program at 1.866.874.6099 (toll free) 
Or go to www.dcsettlement.com on the Internet 

 
DE-OL-1991 

MAXINE LOUISE SWAIM 
910 N VIRGINIA ST 
ROCKVILLE, IN 47872 
UNITED STATES OF AMERICA 
 

 

 
P.O. Box 52429                                                                            
Houston, Texas  77052         
 

   Telephone  713.874.6099        
866.874.6099 

 
November 29, 2021 
 

     SID: 6368154 
 
 
 
 
 
 
 
 
 

RE:  Premium Payments – Immediate Action Required  
 
Dear Claimant or Attorney of Record, 
 
On June 24, 2021 the District Court approved payment of the second fifty percent of Second Priority 
Payments.   
 
Before your payment can be issued you must confirm your current address with the Settlement 
Facility.  You may contact Claims Assistance toll free at 866-874-6099 and speak with a representative to 
confirm your address or you may send confirmation via email to info@sfdct.com. If you wish to confirm 
your address in writing you may complete the bottom portion of this letter and return the entire letter to 
PO Box 52429, Houston, Texas 77052. You do not need to verify your address in writing and over 
the phone.  Sending in multiple address verifications may slow down the issuance of your 
payment(s).   
 
If you do not confirm your address directly with the Settlement Facility your payment will 
not be issued. 
 
Claims Assistance representatives are available Monday-Friday from 9:00 am – 3:00 pm (central 
standard time) to assist you. 
 
Sincerely,   
 
Payment Department  
Settlement Facility - Dow Corning Trust 
 
 
ADDRESS CONFIRMATION – Please check one of the following: 
 
 
        The address listed at the top of this letter is my current address 
 
        My current address is:  ______________________________________ 
 
          ______________________________________ 
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For assistance or questions call the Claims Assistance Program at 1.866.874.6099 (toll free) 
Or go to www.dcsettlement.com on the Internet 

 1 of 8 
DE-OL-1991 

 

 
P.O. Box 52429                                             
Houston, Texas  77052         
 

   Telephone  713.874.6099   
866.874.6099 

 
November 29, 2021 
 

     Firm ID: 005272 
 
 
 
 
 
 
 
 
 

RE:  Premium Payments – Immediate Action Required  
 
Dear Attorney of Record, 
 
On June 24, 2021 the District Court approved payment of the second fifty percent of 
Second Priority Payments. 
 

Before payments can be issued the SF-DCT must have a confirmed 
current address for you and your claimants. 

 
Pursuant to Closing Order 2 the SF-DCT shall not issue payments to or for a claimant 
unless the SF-DCT has a confirmed, current address.  A confirmed current address means 
an address that has been verified by the claimant within 90 days of the date the payment 
is issued as a current mailing address where the claimant is receiving mail.  If the claimant 
is deceased, you must provide the name and address for the authorized personal 
representative along with acceptable probate documents before the SF-DCT can issue 

payments.   
 
A list of your claimants who may be eligible for a Second Priority Payment is attached.  Please complete 
the attachment and send via e-mail to info@sfdct.com.  
 
You must confirm with your claimants their current address before you return the attachment.  If you are 
not able to confirm the address of any claimant, you must inform the SF-DCT that you do not have a 
confirmed address for that claimant.  If an address received from your firm as a confirmed current address 
either (1) matches an address that the Facility has previously received returned mail from OR (2) results 
in new returned mail, the Facility may no longer accept address verifications from your firm.    
 
If you have additional questions you may contact Claims Assistance via e-mail at info@sfdct.com or by 
calling toll free at 866-874-6099 and speaking with a representative.  Claims Assistance representatives 
are available Monday-Friday from 9:00 am – 3:00 pm central standard time.  
 
 
Sincerely,   
 
Payment Department  
Settlement Facility - Dow Corning Trust 

WEITZ & LUXENBERG P.C. 
700 BROADWAY 
NEW YORK, NY 10003-9536 
UNITED STATES OF AMERICA 
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Subject: SWAIM, MAXINE LOUISE - - DECEASED SID#:6368154-WITHDRAWAL OF LIEN & ADDRESS 
VERIFICATION OF NOK

 
From: Info <info@sfdct.com>  
Sent: Wednesday, September 21, 2022 11:24 AM 
To: 'Grundstrom-Hyams, Jennifer' <JGrundstrom-Hyams@weitzlux.com> 
Subject: RE: SWAIM, MAXINE LOUISE - - DECEASED SID#:6368154-WITHDRAWAL OF LIEN & ADDRESS VERIFICATION OF 
NOK 
 
RE SID 6368154 
 
Dear Ms. Grundstrom-Hyams: 
 
Thank you for your email. 
 
This information is late, sent or postmarked after the deadline of September 17, 2022.  With Closing Order #5, 
the Court has ordered that claims will be denied and permanently closed without payment if the SF-DCT does 
not receive a current address for the claimant (or the associated Lien) on or before the before the end of the 
90-day period, which was September 17, 2022. The Claim is Closed and your request cannot be processed. 
 
Please confirm if you still want to withdraw the lien. 
 
Sincerely,                     
Settlement Facility-Dow Corning Trust 
Info@sfdct.com           
1-866-874-6099 
 
 
 
From: Grundstrom-Hyams, Jennifer [mailto:JGrundstrom-Hyams@weitzlux.com]  
Sent: Monday, September 19, 2022 10:53 AM 
To: Info <info@sfdct.com> 
Cc: Fisher, Nicole <NFisher@weitzlux.com> 
Subject: SWAIM, MAXINE LOUISE - - DECEASED SID#:6368154-WITHDRAWAL OF LIEN & ADDRESS VERIFICATION OF NOK 
 
Good Morning: 
 
Please withdraw our lien, address verification of NOK attached. 
 
 

     
Jennifer Grundstrom-Hyams 
WEITZ & LUXENBERG, P.C. 
700 Broadway 
New York, NY 10003 
212.558.5661 | jgrundstrom-hyams@weitzlux.com 
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Please visit us at http://www.weitzlux.com 
Like us on Facebook 
Follow us on Twitter 
  
Add us on Google +  
Connect with us on LinkedIn  
************************************************************************ 
The information contained in this message may be privileged and confidential and  
protected from disclosure.  If the reader of this message is not the intended recipient,  
or an employee or agent responsible for delivering this message to the intended  
recipient, you are hereby notified that any dissemination, distribution or copying of this  
communication is strictly prohibited.  If you have received this communication in error,  
please notify us immediately by telephone or by replying to the message and deleting it  
and all of its attachments from your computer.  Thank you.  Weitz & Luxenberg, P.C. 
 Every effort is made to keep our network free from viruses.  You should, however,  
review this e-mail message, as well as any attachment thereto, for viruses.  We take  
no responsibility and have no liability for any computer virus which may be transferred  
via this e-mail message. 
 All e-mails sent to Weitz & Luxenberg, P.C. or any individuals at Weitz & Luxenberg,  
P.C. are carefully scanned for viruses and content.  The sender should have no  
expectation of privacy in said transmission. 
 In the course of scanning all incoming e-mails to W & L, virus scanning software may  
block the e-mail and prevent it from being delivered.  Neither the intended recipient nor  
the sender will receive notice that their transmission has been blocked. 
All e-mail to W & L or any individuals at W & L should be followed up by hard copy  
including attachment(s), as specific file types may be blocked at any time without  
notice being provided to sender or recipient. 
************************************************************************  
This email message and its attachments are for the sole use of the intended recipient or recipients and may contain 
confidential information. If you have received this email in error, please notify the sender and delete this message.  
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Subject: SWAIM, MAXINE LOUISE - - DECEASED SID#:6368154-WITHDRAWAL OF LIEN & ADDRESS 
VERIFICATION OF NOK

 
From: Grundstrom-Hyams, Jennifer <JGrundstrom-Hyams@weitzlux.com>  
Sent: Wednesday, September 21, 2022 11:30 AM 
To: Info <info@sfdct.com> 
Subject: RE: SWAIM, MAXINE LOUISE - - DECEASED SID#:6368154-WITHDRAWAL OF LIEN & ADDRESS VERIFICATION OF 
NOK 
 
Good Afternoon: 
 
No, it’s not.  The deadline was on a Saturday so it defers to Monday.  I confirmed this with CAC and they were 
calling to advise you.  Please confirm. 
 
From: Info <info@sfdct.com>  
Sent: Wednesday, September 21, 2022 12:24 PM 
To: Grundstrom-Hyams, Jennifer <JGrundstrom-Hyams@weitzlux.com> 
Subject: RE: SWAIM, MAXINE LOUISE - - DECEASED SID#:6368154-WITHDRAWAL OF LIEN & ADDRESS VERIFICATION OF 
NOK 
 
CAUTION: THIS EMAIL IS FROM AN EXTERNAL SOURCE. It may contain viruses. Do not click on a link, open or 

enable any file unless you trust the sender.  
RE SID 6368154 
 
Dear Ms. Grundstrom-Hyams: 
 
Thank you for your email. 
 
This information is late, sent or postmarked after the deadline of September 17, 2022.  With Closing Order #5, 
the Court has ordered that claims will be denied and permanently closed without payment if the SF-DCT does 
not receive a current address for the claimant (or the associated Lien) on or before the before the end of the 
90-day period, which was September 17, 2022. The Claim is Closed and your request cannot be processed. 
 
Please confirm if you still want to withdraw the lien. 
 
Sincerely,                     
Settlement Facility-Dow Corning Trust 
Info@sfdct.com           
1-866-874-6099 
 
 
 
From: Grundstrom-Hyams, Jennifer [mailto:JGrundstrom-Hyams@weitzlux.com]  
Sent: Monday, September 19, 2022 10:53 AM 
To: Info <info@sfdct.com> 
Cc: Fisher, Nicole <NFisher@weitzlux.com> 
Subject: SWAIM, MAXINE LOUISE - - DECEASED SID#:6368154-WITHDRAWAL OF LIEN & ADDRESS VERIFICATION OF NOK 
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Good Morning: 
 
Please withdraw our lien, address verification of NOK attached. 
 
 

     
Jennifer Grundstrom-Hyams 
WEITZ & LUXENBERG, P.C. 
700 Broadway 
New York, NY 10003 
212.558.5661 | jgrundstrom-hyams@weitzlux.com 
 
 
Please visit us at http://www.weitzlux.com 
Like us on Facebook 
Follow us on Twitter 
  
Add us on Google +  
Connect with us on LinkedIn  
************************************************************************ 
The information contained in this message may be privileged and confidential and  
protected from disclosure.  If the reader of this message is not the intended recipient,  
or an employee or agent responsible for delivering this message to the intended  
recipient, you are hereby notified that any dissemination, distribution or copying of this  
communication is strictly prohibited.  If you have received this communication in error,  
please notify us immediately by telephone or by replying to the message and deleting it  
and all of its attachments from your computer.  Thank you.  Weitz & Luxenberg, P.C. 
 Every effort is made to keep our network free from viruses.  You should, however,  
review this e-mail message, as well as any attachment thereto, for viruses.  We take  
no responsibility and have no liability for any computer virus which may be transferred  
via this e-mail message. 
 All e-mails sent to Weitz & Luxenberg, P.C. or any individuals at Weitz & Luxenberg,  
P.C. are carefully scanned for viruses and content.  The sender should have no  
expectation of privacy in said transmission. 
 In the course of scanning all incoming e-mails to W & L, virus scanning software may  
block the e-mail and prevent it from being delivered.  Neither the intended recipient nor  
the sender will receive notice that their transmission has been blocked. 
All e-mail to W & L or any individuals at W & L should be followed up by hard copy  
including attachment(s), as specific file types may be blocked at any time without  
notice being provided to sender or recipient. 
************************************************************************  
This email message and its attachments are for the sole use of the intended recipient or recipients and may contain 
confidential information. If you have received this email in error, please notify the sender and delete this message.  
Please visit us at http://www.weitzlux.com 
Like us on Facebook 
Follow us on Twitter 
  
Add us on Google +  
Connect with us on LinkedIn  
************************************************************************ 
The information contained in this message may be privileged and confidential and  
protected from disclosure.  If the reader of this message is not the intended recipient,  
or an employee or agent responsible for delivering this message to the intended  
recipient, you are hereby notified that any dissemination, distribution or copying of this  
communication is strictly prohibited.  If you have received this communication in error,  
please notify us immediately by telephone or by replying to the message and deleting it  
and all of its attachments from your computer.  Thank you.  Weitz & Luxenberg, P.C. 
 Every effort is made to keep our network free from viruses.  You should, however,  
review this e-mail message, as well as any attachment thereto, for viruses.  We take  
no responsibility and have no liability for any computer virus which may be transferred  
via this e-mail message. 
 All e-mails sent to Weitz & Luxenberg, P.C. or any individuals at Weitz & Luxenberg,  

Case 2:00-mc-00005-DPH   ECF No. 1721-5, PageID.33636   Filed 06/13/23   Page 26 of 36



3

P.C. are carefully scanned for viruses and content.  The sender should have no  
expectation of privacy in said transmission. 
 In the course of scanning all incoming e-mails to W & L, virus scanning software may  
block the e-mail and prevent it from being delivered.  Neither the intended recipient nor  
the sender will receive notice that their transmission has been blocked. 
All e-mail to W & L or any individuals at W & L should be followed up by hard copy  
including attachment(s), as specific file types may be blocked at any time without  
notice being provided to sender or recipient. 
************************************************************************  
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