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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

Case Number 00-00005-DT
(Settlement Facility Matters)

IN RE:

§
;
DOW CORNING CORPORATION § Honorable Denise Page Hood
§
§

Reorganized Debtor.

CLAIMANTS’ ADVISORY COMMITTEE’S BRIEF IN
SUPPORT OF RESPONSE OPPOSING THE MDL 926
SETTLEMENT FUND’S MOTION FOR RESOLUTION OF CLAIMS AGAINST
SETTLEMENT FACILITY-DOW CORNING TRUST PAYMENTS TO CLAIMANTS

TO THE HONORABLE DENISE PAGE HOOD:

The Claimants’ Advisory Committee (the “CAC”) files its Brief in Support of Response
Opposing the MDL 926 Settlement Fund’s Motion for Resolution of Claims Against Settlement
Facility-Dow Corning Trust Payments to Claimants, and states as follows:

1. SUMMARY POSITION

1. The MDL 926 Settlement Fund (the “Settlement Fund”) has no standing to assert
the lien claim, given the Settlement Fund is not the aggrieved party here. The Settlement Fund is
not affected by any purported overpayment claim made to a claimant in the MDL settlement; the
real parties in interest with a stake in any such claim are the MDL Revised Settlement Fund
Defendants, 3M Corporation, Bristol Meyers Squibb Co., and Baxter Healthcare Corp.
(collectively, "RSP Defendants"). Moreover, neither Texas nor federal law will sanction what is
tantamount to an extraordinary prejudgment injunction, garnishment or attachment. The
Settlement Fund has no lien to secure its stated claims, and concedes as much by reference to
purported rights in “equity.” The CAC will also demonstrate that the Settlement Fund cannot

under the Joint Plan have any lien on the fund. The operative documents governing the Joint
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Plan make plain that the settlement fund is expressly immune from this type of prejudgment
attachment given they remain in custodia legis. The Settlement Fund’s Motion should
accordingly be denied for failing to state a claim.
II. ARGUMENT AND AUTHORITIES
A. The Motion Ignores This Court’s Order

2. The Settlement Fund’s Motion ignores this Court’s Order by going far beyond the
scope of what this Court directed, and then not even addressing the threshold issue. The June 18,
2007 Order Pursuant to Section 3.03 of Exhibit 1 to the Stipulation and Order Approving Lien
Resolution Procedures (“Order™) states that a common “threshold issue” must first be addressed
concerning whether the Settlement Fund has “standing or any legal basis to assert a lien against
Settling Claimants in the Dow Coming case.” In its effort to leap frog over the plain terms of the
governing documents that directly preclude what the Settlement Fund is attempting here, the
Motion goes far afield from addressing the threshold issue to drum up some alleged “equitable”
basis for relief that is otherwise prohibited. Moreover, it simply presumes, without meaningful
authority, that it has standing to assert the lien claim without confronting the reality that it is the
RSP Defendants who are the aggrieved parties, even if an overpayment was made by them ten
years ago. The facts underlying each of the Settling Claimants’ circumstances and issues are,
from the limited information thus far adduced by the CAC, far different from the pejorative
allegations made in the Motion. But given the Order, it is simply premature to address these
here.

3. A pleading which directly ignores a Court order, and then castigates Settling
Claimants and their counsel as “frauds” and presumptive “double dippers,” is simply improper

and should be stricken. FED. R. CIv. P. 12(f); see also Hall v. American Steamship Co., 688 F.2d
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1062, 1066 (6th Cir. 1982). Rule 12(f) authorizes a court to strike from a pleading any
"insufficient defense or any redundant, immaterial, impertinent or scandalous matter." A
pleading which directly ignores the Order’s mandate to address the threshold issue of standing,
and proceeds to argue broader issues in a manner that was expressly rejected by the Court in
pretrial proceedings, warrants being stricken as facially inadequate. In Hall, the Sixth Circuit
affirmed striking pleading defenses in circumstances where they were insufficient. It is of course
true that motions to strike under Rule 12(f) are viewed with disfavor and infrequently granted
and has been characterized as “a drastic remedy to be resorted to only when required for the
purposes of justice." Brown & Williamson Tobacco Corp. v. United States, 201 F.2d 819, 822
(6th Cir. 1953) (internal citations omitted); Cronovich v. Dunn, 573 F. Supp. 1330, 1338 (E.D.
Mich. 1983). However, in spite of the high standard governing motions to strike, it is
appropriate to strike material that are clearly deficient in order to "eliminate spurious issues
before trial and streamline the litigation." In re Crow;ey, Milner & Company, 299 B.R. 830
(Bankr. E.D. Mich. 2003). Here the Settlement Fund’s Motion simply ignores this Court’s Order
to instead appeal to some unfounded sense of equity to overcome its inability to respond to what
the Court wanted the parties to focus upon. The only matters that should have been addressed in
the Motion are (i) the Settlement Fund’s standing and (ii) the legal basis for its purported lien
rights. In these circumstances, striking the Settlement Fund Motion and brief is proper in view
of its abject failure to respond to the Court’s Order for briefing on the threshold issue.

B. The Settlement Fund Lacks Standing to Assert Any Claim Against SFDCT

4. The Order requires briefing on whether the Settlement Fund has standing to
complain. "A plaintiff [here the Settlement Fund] bears the burden of demonstrating standing

and must plead its components with specificity." Coal Operators and Associates, Inc. v. Babbitt,
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