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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
IN RE: §
§ CASE NO. 00-CV-00005-DT
DOW CORNING CORPORATION, § (Settlement Facility Matters)
§
REORGANIZED DEBTOR § Hon. Denise Page Hood

SUPPLEMENTAL RESPONSE REGARDING THE RESPONSE OF CLAIMANTS’ ADVISORY
COMMITTEE TO PLAINTIFFS’ MOTION FOR EXPEDITED CONSIDERATION OF
TOLLING OF RUPTURE DEADLINE; REQUEST FOR SIX MONTH EXTENSION FOR
CURING PAST AND FUTURE DEFICIENCIES; AND TO COMPEL THE ACCEPTANCE
OF EXPERT AFFIDAVITS IN REGARDS TO PROOF OF RUPTURE CLAIMS

Dow Corning Corporation (“Dow Corning”) respectfully submits this Supplemental
Response Regarding the Response of the Claimants’ Advisory Committee to Plaintiffs’ Motion (the
“Supplemental Response™).’

On May 31, 2006, Siegel, Kelleher & Kahn filed a motion (the “SKK Motion”)2 on behalf of
unnamed claimants. Dow Corning filed its response to the SKK Motion on June 21, 2006,

clarifying that the relief requested would constitute an unauthorized modification of the Plan. See

! Dow Corning files this Supplemental Response in accordance with Local Rule 7.1(d)(2). On June 22, 2006, Dow
Corning through its local counsel, Garan Lucow Miller PC, contacted the clerk of the Court seeking guidance
regarding a supplemental response. Since the CAC Concurrence is a concurrence with the SKK Motion, the clerk
confirmed that the Court would accept a supplemental response from Dow Corning pursuant to Local Rule
7.1(d)(2) which provides for a 14-day time period in which to submit a response. Because of a health problem
experienced by a lawyer with principal responsibility for some of the issues raised by the CAC’s Concurrence,
Dow Corning requested from the CAC an extension of the July 11 deadline. Mr. Hornsby agreed to the extension,
and on July 11 the Parties executed the Agreed Order Extending the Deadline for Dow Corning Corporation to July 26,
2006 to File Supplemental Response Regarding the Response of Claimants” Advisory Committee to Plaintiffs” Motion for
Expedited Consideration of Tolling of Rupture Deadline; Request for Six Month Extension for Curing Past and Future
Deficiencies; and to Compel the Acceptance of Expert Affidavits in Regards to Proof of Rupture Claims (the “Agreed
Order”), which extended the response deadline until July 26, 2006. This Supplemental Response is duly
authorized by the local rules of this Court.

2 The SKK Motion is entitled Plaintiffs’ Motion for Expedited Consideration for Tolling of Rupture Deadline; Request for
Six Month Extension for Curing Past and Future Deficiencies; and To Compel the Acceptance of Expert Affidavits in
Regards to Proof of Rupture Claims.
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Document No. 399 (“Dow Corning’s Response”).” That same day, the Claimants’ Advisory
Committee (“CAC”) filed its Response to the SKK Motion, Document No. 412 (the “CAC
Concurrence”).* The CAC Concurrence supports the SKK Motion and requests the same relief.
The CAC Concurrence blatantly disregards the letter and intent of the confirmed and substantially
consummated Plan and seeks a unauthorized unilateral Plan amendment. The CAC Concurrence
reads as if there were no confirmed Plan at all — as if there were no defined proof requirements that
had been carefully negotiated, mutually agreed to, confirmed by the Bankruptcy Court and this
Court and already applied to thousands of claims over the course of several years.

Argument

I. The CAC’s Request That This Court Compel the SF-DCT to Accept Documents Not
Authorized by the Plan as Proof of Rupture Constitutes an Impermissible Plan
Amendment.

The CAC Concurrence is nothing more than a bald attempt to unravel the heavily negotiated
Plan. During the nine-years of the Chapter 11 case, the Parties defined the key terms and provisions
of the Plan. The Parties agreed to adopt the precise terms of the Revised Settlement Program
(“RSP”) with respect to the eligibility of rupture claims.’

The SKK motion and the CAC’s concurrence seek to unilaterally amend the Plan through
litigation. The Plan itself prohibits any amendment that would affect claim values absent agreement
of both Dow Corning and the CAC. See Settlement Facility and Fund Distribution Agreement

(“SFA”) § 10.06. Neither the CAC nor any claimant or lawyer representing claimants can now seek

3 Dow Corning’s Response is entitled Response to Plaintiffs’ Motion for Expedited Consideration for Tolling of Rupture
Deadline; Request for Six Month Extension for Curing Past and Future Deficiencies; and To Compel the Acceptance of
Expert Affidavits in Regards to Proof of Rupture Claims.

4 The CAC Concurrence is entitled Response of the Claimants’ Advisory Committee to Plaintiffs’ Motion for Expedited
Consideration for Tolling of Rupture Deadline; Request for Six Month Extension for Curing Past and Future Deficiencies;
and To Compel the Acceptance of Expert Affidavits in Regards to Proof of Rupture Claims.

> There were some timing modifications to reflect the fact that the Dow Corning settlement occurred years
after the RSP became effective and the Plan contains some additional procedures for proving a rupture claim
that are not relevant here.
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to impose through litigation over individual claims or group of claims any amendment to the Plan.
This Plan was confirmed by the Bankruptcy Court nearly seven years ago and was substantially
consummated two years ago. The fact that some claimants have been unable to present the
documentation required by the Plan to qualify for benefits does not provide authority to create new
criteria for qualification of claims. Indeed, these motions in effect seek to “appeal” the decision of
the Claims Administrator and Appeals Judge in violation of the Plan. The CAC’s Response
constitutes an unauthorized, impermissible attempt to amend the Plan and therefore must be denied.

A. The Plan Requires A Claimant to Submit a Contemporaneous Operative Report
and/or Pathology Report to Document a Rupture.

To prove a rupture claim, a claimant must submit an operative report and/or a pathology
report showing that the implant was ruptured, and such report(s) must be contemporaneous. See
SFA, Annex A § 6.02(e)(ii1). These explicit documentation requirements have a distinct and
important purpose: the explanting physician (at the time of explant) is in the best position to
determine whether there is a tear or breach in the elastomer envelope and whether that tear or
breach occurred before the removal surgery. The pathologist who examines the removed implant
immediately thereafter is able to determine upon close examination the condition of the implant and
can confirm the findings of the operative report. The first-hand observations of those physicians as
to the condition of the implants upon explantation are eminently reliable due to the immediate and
hands-on nature of the physicians’ involvement.

Without contemporaneous proof, complex evidentiary issues and chain of custody questions
arise, making it difficult if not impossible determine whether there was a qualifying rupture of an
implant. The Settlement Facility-Dow Corning Trust (“SF-DCT”) does not, cannot and should not
accept a non-contemporaneous report in lieu of the operative or pathology report. Allowing rupture

to be assessed at later times and at potentially distant locations introduces the risk that the implant
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may be damaged at some time after explantation or that the chain-of-custody may be disrupted.6
Given that the explanting surgeon and/or pathologist already conduct the macroscopic examination
(i.e., visually inspecting and manually squeezing the implant) that is the accepted scientific standard
for diagnosing rupture, a later microscopic analysis of an implant that may have been damaged in
the interim is both unnecessary and scientifically unsupportable. See infra, Section II(B). That
aside, the Plan clearly and expressly prohibits the use of non-contemporaneous statements to
document rupture. See SFA, Annex A § 6.02(e)(vii)a. and (vii)f.

The Plan also makes unmistakably clear that these documentation requirements cannot be
modified absent written consent of the Parties and court approval where the proposed modification
would, as here, alter the funding obligations of Dow Corning. See SFA §§ 5.05, 10.06; SFA, Annex
A § 8.05. The Parties spent years negotiating the terms of the Plan, including the appropriate
standard for documenting a rupture. The agreed-upon criteria, set forth in unambiguous terms,
provides clear-cut standards that can be applied in an administrative claims processing system. The
Plan structure does not contemplate and does not allow the Claims Administrator to adopt a case-
by-case “expert” evaluation to attempt to determine rupture. Such a mechanism would be
tantamount to a litigation type of evaluation for each claim. The Parties clearly rejected such an
approach. The suggestion by the CAC that the requirements are minimum requirements is
ludicrous. The Plan does and was intended to spell out the exact documents required, and the only
documents permitted, to prove a rupture claim. The Plan does not permit the use of other types of

documents to prove a compensable rupture claim.

% The practical reality is that after explantation, breast implants often pass through a number of hands over the course of
several years, often being shipped great distances. A patient may request to receive the implant from the hospital, which she
may then store in unknown conditions, before later passing the implant to her attorneys, who may also store it in unknown
conditions, ultimately shipping the implant to one or more experts for examination and testing. During this journey, the
implant may be improperly handled, improperly stored, improperly sterilized or improperly tested. It may be subject to
accidental damage. The chain-of-custody may be disrupted or unknown. Each of these steps introduces a substantial risk that
the implant may be damaged, mishandled or misidentified.
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Methods of determining rupture that are not authorized by the Plan are irrelevant.” If the
CAC believed that certain forms of proof, i.e., the examination of implants by “experts,”
represented the “gold standard” for determining rupture, they should have attempted to negotiate to
include such forms of proof in the Plan. Clearly, they did not. The CAC does not have license,
years after the terms were negotiated and the Plan became effective, to rewrite the settlement to
accommodate ineligible claimants. The Claims Administrator can consider information in addition
to the contemporaneous report of the explanting surgeon (and pathology report if there is one) only
if the claimant is explanted after the Effective Date and only if the surgeon refuses to provide a
supplemental report detailing when the rupture occurred. See SFA, Annex A § 6.02(e)(iii)(c)(2).
The requirement of a contemporaneous statement from the explanting surgeon was put in place so
the record would be clear as to whether or not the implant was ruptured before removal. Where the
explanting surgeon refuses to provide that statement — and only in that case — is the claimant
allowed to prove rupture by submitting a statement from another doctor who subsequently
examined the implant. In all other respects, the Parties agreed that the determination of rupture
would be based on the contemporaneous records of the explanting surgeon (and pathology report if
available).

The arguments advanced in the SKK Motion and the CAC Concurrence, seeking to engraft
new and different terms onto Section 6.02 so as to permit, or even require, the Claims Administrator
to accept statements from non-physicians years after the implant was removed violates basic canons
of contract construction. These include the principle that if the Parties recognize certain exceptions
— but not others — to a rule, the contract will be read to exclude the other exceptions under the

cannon “expressio unius est exclusio alterius™ (or the “expression of one thing is the exclusion of

7 It is Dow Corning’s understanding that the SE-DCT may accept documents other than pathology reports and/or operative
reports to clarify the findings in such reports, but not to prove a rupture.

[
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the other”). See In re Dow Corning Corp., 113 F.3d 565, 569 (6th Cir. 1997) (on petition for writ of
mandamus); National Fire Ins. Co. v. Roofmaster Const., Inc. 2005 WL 1030326 at *10 (E.D.

Mich. 2005). This venerable contract rule is based in simple logic, namely that the parties would
have included the other exceptions had they intended them to be part of the agreement. Here, the
agreement contemplates a supplemental statement in only one narrow circumstance, and that limited
exception to the rule requiring a contemporaneous statement of the explanting physician logically
excludes other exceptions to that rule, including the broad introduction of supplementary statements
and materials advocated by SKK and the CAC.

The fact that post-explant documentation of rupture by microscopic examination is not listed
as an unacceptable form of proof (see CAC Concurrence at 3) means nothing. Section 6.02(e)(iii)
of Annex A to the SFA is a mandatory provision: it identifies the specific documentation required
to support a rupture claim. By contrast, Section 6.02(e)(vii) is an illustrative provision: it identifies
a non-exhaustive list of examples of proof that the SF-DCT would deem unacceptable. Nowhere
does that provision indicate that forms of proof not included on the list would or should be
considered acceptable by the SF-DCT, as the CAC erroneously suggests.

B. Bankruptcy Law and the Plan Expressly Prohibit Modification of the Confirmed Plan.

The Plan was confirmed by the Bankruptcy Court nearly seven years ago and was
substantially consummated over two years ago. It is a well-established principle of bankruptcy
jurisprudence that after confirmation, a plan of reorganization may be modified only in limited
circumstances. Section 1127(b) of the Bankruptcy Code provides, in relevant part, that the

proponent of a plan or the reorganized debtor may modify such plan at
any time after confirmation of such plan and before substantial
consummation of such plan.... Such plan as modified under this
subsection becomes the plan only if circumstances warrant such
modification and the court, after notice and a hearing, confirms such
plan as modified, under section 1129 of this title.



Case 2:00-x-00005-DPH  Document 426 Filed 07/26/2006 Page 7 of 21

11 U.S.C.A. 1127(b). The statute thus allows modification of a confirmed plan only if "substantial
consummation" has not occurred. See In re American Home Patient, Inc., 420 F.3d 559, 563 (6th
Cir. 2005) citing Unofficial Comm. of Co-Defendants v. Eagle-Picher Indus., Inc. (In re Eagle
Picher Indus., Inc.), 1998 WL 939869, at *4 (6th Cir. Dec.21, 1998) (unpublished) (citation and
quotation marks omitted); LLP Mortg., Ltd. v. Park Bowl, Inc., 2003 WL 22995011 at *5 (E.D.
Mich. 2003); In re Hayball Trucking, Inc., 67 B.R. 681, 682 (Bankr.E.D.Mich.1986). "Substantial
consummation” is defined in the Bankruptcy Code as the "(A) transfer of all or substantially all of
the property proposed by the plan to be transferred; (B) assumption by the debtor or by the
successor to the debtor under the plan of the business or of the management of all or substantially
all of the property dealt with by the plan; and (C) commencement of distribution under the plan.”
See 11 U.S.C. § 1101(2). Clearly, all three prongs of this test are met here. Dow Corning has
transferred to the SF-DCT assets far in excess of the amounts due under the Funding Payment
Agreement at this time. Indeed, the Plan requires additional payments only if necessary to pay
claims. The responsibility for resolution of claims and distribution of property to claimants was
turned over to the SF-DCT and Litigation Facility over two years ago and the Reorganized Dow
Corning assumed responsibility for management of its property on the Effective Date. Plan § 8.2.
Of course, distribution of assets to tort claimants and other creditors commenced over two years ago
and, indeed, as of May 31, 2006, over $614 million has been distributed to tort claimants and over
$1 billion has been distributed to commercial creditors.® There can be no argument that the Dow
Corning Plan is not substantially consummated, and because the Plan is substantially consummated,

Section 1127(b) prohibits its amendment.

¢ To confirm substantial consummation, courts consider the practicality and legality of
restoring the pre-Plan status quo. See LLP Mortg. At *4. Obviously, it is impossible to
restore the status quo here. Tens of thousands of creditors have been paid over $1.5
billion.
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