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Peterson Declaration 1

Introduction

1. I am a lawyer and a social scientist. Most of my professional career has

involved studying, writing about, or participating in mass tort litigation. For 25 years, I

carried out empirical and quantitative research on the U.S. legal system at the Rand

Corporation, where I published many peer-reviewed reports and articles studying how

courts, juries, lawyers, claimants, and defendants function within the legal system. For

30 years (many overlapping with my time at Rand), I have participated as a special

master, expert, and consultant in mass tort litigations, where I worked for four U. S.

District and Bankruptcy Court judges and a full range of parties, including plaintiffs’

committees, trusts, defendants, and insurance companies. I hav e worked as an expert in

44 bankruptcies or related litigations involving mass torts, testifying as an expert in 18

cases. I work as an expert for 26 mass tort trusts and/or the beneficiaries of such trusts.

Attached hereto is a copy of my curriculum vitae.

2. I am familiar with the issues involving Premium Payments under the Dow

Corning Reorganization Plan. During the bankruptcy proceedings, I worked for and

testified several times as an expert for the Tort Claimants’ Committee (TCC). Since

2004, I have been retained by the Claimants’ Advisory Committee (CAC) to assist with

technical issues involving Premium Payments and other matters. During this time, my

company, Leg al Analysis Systems (LAS), and I have met with and regularly reviewed

data, reports, and presentations by SF-DCT and the Independent Assessor (IA) involving

filings, resolutions, and projections of claims in the SF-DCT. LAS and I have made and

presented our own analyses of these issues to the CAC, SF-DCT, the IA, and the Finance

Committee (FA).

3. I have been asked (1) to review and comment on the forecasts made by the IA in

2:00-mc-00005-DPH   Doc # 848-2    Filed 12/23/11   Pg 3 of 51    Pg ID 14349



Peterson Declaration 2

its May 2011 Report on the numbers of claims and the tort liabilities that the Dow

Corning Trust (Trust) will incur under the Dow Corning Bankruptcy Plan, and (2) to

review and comment on criticisms of the IA’s forecasts made by Mr. Paul J. Hinton of

NERA, an expert for Dow Corning and other objectors to the FC’s motion to approve one

half of Second Priority Payments (Premium Payments).

4. Under the Plan, ARPC was appointed jointly by Dow Corning, the CAC, and

the FC as the ‘‘Independent Assessor’’ (IA). ARPC has employed standard forecasting

methods for estimating claims and liabilities, methods that have been used and accepted

in almost all of the hundreds of mass tort liability forecasts ever made. ARPC forecast

DCT’s future liabilities using robust methods on the extensive claimant-level data

collected by the SF-DCT. While all forecasts are inherently uncertain, ARPC has

provided thorough documentation of its methods and analyses, including quantifications

of uncertainties, both in the series of IA Reports that it has written over the past four

years and in regular briefings, conferences, and meetings that it has held with the FC, the

parties, and their experts. ARPC has tested its forecasts with empirical data on claims

filings and claims paid by the DCT over those four years. The IA forecasts have been

both accurate and conservative in that actual liabilities have always been less than the

upper bounds of ARPC’s forecasts. We believe that the IA’s track record provides

adequate assurance that the Trust will have sufficient funds to pay all First Priority

Payments and one half of Second Priority payments, and that they are consistent with the

Plan’s instructions and structure for deciding when to make Second Priority Payments.

5. In reaching these conclusions, my colleagues and I have also thoroughly

reviewed and evaluated criticisms of the IA’s forecasts and methods made by Mr. Hinton.

We find that none of his criticisms raises serious or material doubts about either ARPC’s

methods or results. We find that many of Mr. Hinton’s arguments are based on his
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Peterson Declaration 3

selective discussion of ARPC’s analyses, presentations, and results. He pays no attention

to the three reports and forecasts that the IA provided before its current May 2011 IA

report. He ignores the years of data that confirm the validity of ARPC’s models and

instead turns to the experiences of other trusts established for far different types of tort

claims under bankruptcy plans that differ substantially and materially from the Dow

Corning Plan -- trusts, data and ‘‘tests’’ that have nothing to do with evaluation of the IA

forecasts. He mischaracterizes ARPC’s work and its consideration and reporting of

uncertainty. He presents analyses that have little significance to forecasting within these

data, not nearly as germane as the analyses presented by ARPC. His attempt to focus on

epidemiological estimates of how many people are sleep deprived, fatigued, or suffer

joint pain is a dead end, based on what he acknowledges as incomplete and irrelevant

medical estimates that do not help in projecting either the number of claimants who might

file disease claims or how many of them would meet the strict qualification requirements

that he ignores. In short, I find nothing in Mr. Hinton’s report that calls into question the

adequacy of the IA’s work or forecasts.

Overview of Dow Corning Plan and Its Premium Approval Process

6. As in every mass tort case, Dow Corning’s Plan proponents had to determine

how and when to make full payments to claimants, given uncertainties about the ultimate

total claims liability. The Settlement Facility Agreement (SFA) provided that ‘‘the

Finance Committee (FC), working with the Plan Proponents or the Debtor’s

Representatives and the Claimants’ Advisory Committee, shall select an independent

third party, hereinafter the Independent Assessor, to oversee and make recommendations

concerning the development of projected funding requirements ... and the assessment of

the availability or adequacy of assets in the Litigation Fund and the Settlement Fund ...’’

(Section 4.05). As instructed by the SFA, the Finance Committee and the Independent

2:00-mc-00005-DPH   Doc # 848-2    Filed 12/23/11   Pg 5 of 51    Pg ID 14351



Peterson Declaration 4

Assessor have regularly ‘‘prepare(d) projections of the likely funds required to pay in full

all pending, previously allowed but unpaid and projected future First Priority Payments’’

(Section 7.01(d)). Throughout this work, and in conjunction with each annual report, the

Independent Assessor, ARPC, has met with and briefed the parties and the parties’

experts to inform them of and to consult on its work.

7. In preparing its reports and projections of the Trust’s future claim liabilities,

ARPC has used standard methods for forecasting mass tort liabilities in which estimates

of future claim filings and the costs of paying claims are derived from the history of past

claim filings and payments for the entity subject to the forecast. This has been the method

used by analysts for almost all of the hundreds of forecasts made over the past 25 years

for courts, trusts, bankruptcy cases, insurance companies, and affected businesses. It is

the method used by Dr. Frederick Dunbar, Dow Corning’s expert, and offered during the

bankruptcy proceedings to support Plan feasibility and in the Disclosure Statement to

advise tort claimants of the expected amounts and timing of compensation under the Plan.

Summary of Forecasts in the IA Reports

8. The Trust, through its claims administrator SF-DCT, has collected extensive

data on claimants and the nature of their claims, claim filings, and SF-DCT’s evaluations,

resolutions, and payments of tort claims in each Class. In preparing its May 2011 IA

Report and forecasts, ARPC analyzed the 7 years of data collected through December

2010 (Report of Independent Assessor, End of Fourth Quarter 2010, Preliminary Report

May 20, 2011 (IA Report) (attached as Ex. L to FC’s Recommendation), p. 3). In

September 2011, ARPC provided a supplement to this report reviewing new data added

between January and July 2011 (ARPC September 20, 2011 Memorandum to David

Austern, Review of DCT claims filings January through July 2011) (Recommendation,

2:00-mc-00005-DPH   Doc # 848-2    Filed 12/23/11   Pg 6 of 51    Pg ID 14352



Peterson Declaration 5

Ex. J). ARPC prepared this supplement at the request of the FC to examine the

consistency of 2011 filings with ARPC’s forecast for that period and to determine if these

additional data would lead to changes in the IA’s projections of Trust liability.

9. Using standard forecasting methods, ARPC identified the past patterns and

trends in SF-DCT claim filings and payments and then forecast that future filings and

payments over the Trust’s remaining 9 years would continue the trends, patterns, and

ev ents of the first 7 years. ARPC’s analyses of historical Trust data and its forecasts of

future liabilities are detailed, addressing every Plan class and all sources of liability. Most

of the Trust’s past and future liability arises from Class 5, U. S. breast implant claims,

and this is the class of claim liabilities that Mr. Hinton addresses in his November 11,

2011 Declaration (Hinton Decl.) prepared for and submitted by Dow Corning and other

parties objecting to this motion. Consequently, I focus on ARPC’s analyses and

projections of Class 5 claims.

10. To start, it is useful to summarize the complexities of the IA Report. ARPC’s

analysis identified two primary patterns in past SF-DCT filings that appeared for each

type of filing -- Proofs of Manufacture (POMs) and filings for each type of benefit

(Rupture, Explant, Disease, and Expedited). The most obvious and important trend is the

steady decline in every type of filing: sharp drops during the Trust’s early years, turning

to slow, continuous declines in the Trust’s last fiv e years (IA Report, p. 22). In addition

to the continuing declines, each type of filing has a second trend of sharp surges in claim

filings that periodically interrupted the long term declining trend. These surges usually

happened at the same time for each type of filing and coincided with a filing deadline

imposed by the Plan or with an outreach notice campaign or other effort by SF-DCT to

encourage prompt filings. The following four graphics show both the long term declines

and periodic surges that interrupt the long term trends.
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Peterson Declaration 6

Figure 1: Monthly POM Filings Over The Life Of The Trust
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Figure 2: Monthly Disease Filings Over The Life Of The Trust
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Peterson Declaration 7

Figure 3: Monthly Expedited Filings Over The Life Of The Trust
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Figure 4: Monthly Explant Filings Over The Life Of The Trust
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Peterson Declaration 8

11. For over four years, since the third quarter of 2006, filings of all types of claims

have been approaching zero, continuing to slowly decline. Periodically, the long term

declining trends have been interrupted following SF-DCT outreach notifications to

claimants and attorneys (such as notices of an impending deadline). Coinciding with

such notices or deadlines, claims briefly increased and then returned to the lower long

term rates at or below the levels preceding the notice. Brief ‘‘surges’’ in claim filings,

like those for SF-DCT, are a common and recognized feature of filings with most mass

tort trusts coinciding with a trust deadline or outreach.

12. ARPC has examined and documented both of these trends in each of the four

annual IA reports it has provided since 2007. New claims filing data each year confirm

these trends and show their further extension over time. Over its years as the IA, ARPC

has provided four annual Reports based on claims data through 2007, 2008, 2009, and

2010 (the current May 2011 IA Report). In each, ARPC used the same methods and

analyses in its work, consistently forecasting that claim filings and SF-DCT evaluation of

future claims will follow the trends and patterns that existed as of the forecast date for

each report. ARPC’s basic finding is that SF-DCT will continue to receive, as a

‘‘baseline,’’ modest numbers of each type of filing, but that this baseline would be

interrupted by ‘‘surges’’ in filings resulting from scheduled deadlines and outreach efforts

that are comparable to the previous surges due to Trust outreach efforts.

13. In each of these annual IA Report forecasts, ARPC makes two alternative

projections of future filings and liabilities, each based on trends in past Trust claim

filings:
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Peterson Declaration 9

• the absolute level or count of past filings (i.e., how many claims were being filed

recently) and

• the change in the rate of filings over time (i.e., have filing rates been rising, falling, or

remaining flat).

14. ARPC uses these two facts differently in deriving its alternative forecasts of the

future rate of claim filings. Its IA Reports feature the ‘‘Constant Model,’’ which assumes

that future filings will come in at the same baseline rates that they had in the recent past --

here the 18 months from December 2008 through May 2010. Although Trust claims have

been decreasing for the past 7 years, the Constant Model conservatively assumes that the

rate of future filings will stop decreasing and remain at the most recent levels they

attained before SF-DCT’s three outreach programs of 2010. In other words, the Constant

Model uses the past level of claims filings, but does not use the past trends in such filings.

15. ARPC’s alternative ‘‘Decay Model’’ uses both the level and change in trends of

past filings. This models starts its forecast at same level as the Constant model, but it

assumes that the rate of future base filings will continue to fall at the same rates as it has

in the past. Both models are reasonable. The IA Reports feature the forecasts made by

the Constant Model, which are higher and therefore more conservative, in projecting the

funds necessary to make both First Priority and Second Priority Payments.

16. ARPC separately estimated transitory additional filings, or ‘‘surges,’’ that are

assumed to occur after one of SF-DCT’s outreach efforts. Indeed, forecasts in the IA

Report estimate that SF-DCT’s three outreach programs in 2010 will cause increases in

2011 filings over the forecast baseline. I discuss ARPC’s estimates of surge claims below

in Paragraph 53, where I evaluate specific criticisms by Mr. Hinton.
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Peterson Declaration 10

ARPC Tests And Confirms The Reliability Of Its Forecasts

17. ARPC has routinely briefed and met with the FC, the parties, and the parties’

experts about each IA Report to discuss its analyses, assumptions, findings, and forecasts.

This full body of work is far too extensive to include in already detailed IA Reports, but

ARPC’s outreach assured that the FC, parties, and the parties’ experts know of all this

work, including analyses and hypotheses that ARPC investigated but that proved

unhelpful in forecasting. The IA Reports themselves provide analyses demonstrating the

reliability and utility of the analyses, including sensitivity analyses of alternative future

filing rates and demonstrations of analytic variables that have proven necessary for

reliable forecasting. All this is helpful in evaluating the reliability and utility of ARPC’s

work, but the most important question is this: are ARPC’s forecasts sound, i.e., do the

forecasts adequately predict Trust liabilities in the forecast period? As empirically based

forecasts, their reliability and utility are established by testing the forecasts against

subsequent empirical data.

18. We hav e tested and confirmed ARPC’s forecasts and the models that it has

consistently applied in its four annual IA Reports. Each IA Report provides ARPC’s

forecasts of the Trust’s annual tort claim liabilities for every future year, with the first

report beginning with a forecast of 2008 liabilities and each subsequent report starting

one year later. ARPC has provided the means to test each of these forecasts by reporting

the Trust’s liability payments for each year from 2008 through 2010. We supplemented

that with SF-DCT expenditures data through November 2011, then compared forecast to

actual tort liability paid in all years for which we have data. The results of these

comparisons are shown in Figure 5.
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Figure 5: ARPC’s Liability Forecasts Have Always Been Conservative
Constant Model Forecasts, 2008-2011

Forecast Periods

Li
ab

ili
ty

20
08

20
08

�í0
9

20
08

�í1
0

20
09

20
09

�í1
0

20
09

�í1
1

20
10

20
10

�í1
1

20
11

0
10

0
20

0
30

0
40

0
50

0

 Cumulative Actual
 Cumulative Forecast

2007 Report 2008 Report 2009 Report 2010 Report

Note: 2011’s actual expenses have been annualized.

19. Throughout the entire period, the forecast liability for each IA Report has been

greater than liabilities actually paid by the Trust.1 For every forecast and every year in

which we have data, ARPC’s forecasts exceed actual liabilities. In short, testing of

ARPC’s forecast show that they are sound and conservative, as ARPC intended.

20. In addition, ARPC tested and confirmed its forecasts by two other comparisons

with actual Trust claims and liabilities. First, in each IA report, ARPC provided graphic

1. We calculate and show cumulative forecast and actual liability because ARPC forecasts liabilities
being paid somewhat more quickly than SF-DCT has accomplished. This means that, for example,
the second bar shown for the 2007 Report compares forecast and actual liabilities paid in 2008
through 2009. Differences in timing between forecasts and actual payments are inconsequential and
conservative. By forecasting that liabilities are paid more quickly than they actually are, ARPC
reports higher Net Present Values (NPVs) than actually occurred.
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Peterson Declaration 12

comparisons of its forecasts and the subsequent corresponding monthly claim filings for

each Class 5 benefit. These graphics consistently show filings to be well below ARPC’s

Constant Model forecast and to be below its Decay Model forecast in most months.

Filings exceeded forecasts only when filings increased briefly in response to different SF-

DCT outreach efforts that prodded dormant claims to file. Among other mass tort

facilities, transitory increases resulting from such outreach efforts are common. As I

discuss below (Paragraphs 53-56), the FC asked ARPC to examine and comment on the

most recent surges, which followed outreach activities in 2010 and which occurred in the

period following the most recent report (January-July 2011). ARPC found that disease

claim filings did not exceed forecasts for the period, but POM, explant and expedited

claims were slightly greater than forecast. ARPC found that approval rates for claims

filed in this period were lower than historic rates, that differences between forecasts and

actual liabilities for any type of filings were immaterial, and that Trust liabilities

remained less than forecast even in this period.

Mr. Hinton Inaccurately Criticizes ARPC’s Work As Unscientific and Untested

21. Throughout his Declaration, Mr. Hinton claims that the IA Report ‘‘avoids

scientific assessment of uncertainty.’’ This statement is false. Mr. Hinton does not

mention at all that ARPC routinely provides subsequent data that it has used to test its

forecasts, as I described above in Paragraph 17. Mr. Hinton also ignores the fundamental

scientific tests that confirm the forecasts by examining real outcomes -- here claim filings

with SF-DCT. Contrary to Mr. Hinton’s assertions, ARPC’s methodology, assumptions,

and extrapolations have been tested, supported, and validated for the period for which we

now hav e ‘‘future’’ filing data.
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22. Although Mr. Hinton labels ARPC’s methods as ‘‘unscientific,’’ he nev er

defines what a scientific analysis would be (according to him), nor does he point to

examples of it in his or anyone else’s work. It appears that Mr. Hinton believes that a

scientific analysis would incorporate formal error analysis into the estimation of various

quantities, or possibly also that parameter assumptions should be systematically varied

(which ARPC does).

23. Some pieces of ARPC’s complex analyses might admit to formal error rate

computations. For example, liability estimation has three components.

Liability = Number of
Claims × Fraction

Paid × Av erage
Payment

An analyst could use statistical procedures to estimate error rates for these particular

parameters, but they would have to be based on assumptions about groups of claimants

(e.g., law firm size) and calibration periods (e.g., the period before the most recent surge)

within which the parameters of these processes could be identified. This dilutes the

asserted ‘‘scientific’’ utility of error rate estimates, since they would be conditional on the

validity of the underlying assumptions, where the accuracy of those assumptions may or

may not be amenable to scientific testing. With such assumptions, it would be technically

possible to develop conditional measures of statistical uncertainty about some particular

components of the overall forecast.

24. But none of the hundreds of past forecasts that we are aware of present such

analyses of statistical uncertainty. In previous projections of mass tort litigation, including

Dr. Dunbar’s projections in the Dow Corning bankruptcy, statistical uncertainty is almost
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Peterson Declaration 14

never mentioned. It is neither standard, conventional, nor necessary to make such

estimates of mass tort projections. We can think of at least 3 reasons:

• Such analyses would quickly become unmanageable. Here, for example, analyses like

those mentioned above would need to be done for each type of benefit within each

claimant class. It would be extremely difficult to aggregate these multiple

computations to reach meaningful conclusions about a forecast’s statistical reliability

and utility.

• Whatever analyses of statistical uncertainty might be performed, for specific forecast

components, issues about a forecast’s overall reliability and utility are dominated by a

second more important source of uncertainty: model uncertainty. Statistical

uncertainty addresses issues of measurement error and precision in parameter

estimates. Model uncertainty deals with broader and more significant issues of

uncertainty in claimant and institutional behavior. Alternative models project different

patterns of growth, constancy, or decay into the future. Analysts are aware that

differences in model projections outweigh the variations due to statistical uncertainty

and they thus often consider it unnecessary to discuss at all the relatively less

important statistical uncertainty. Instead they deal with model uncertainty through

sensitivity analyses by systematically varying parameters to values that they think are

plausible and that could influence the results.

• Most important, in situations like this, where data exist that can be used to test past

forecasting efforts, the aggregate effects of all sources of uncertainty in a complex

model can be measured directly by looking at how well a forecast matches actual

results. When we can test the entire model, statistical analyses of limited parts of a

complex forecast lose their attraction. It is of no moment that one parameter might
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be slightly overestimated while another is underestimated so long as forecasts of

liability correspond well to actual subsequent data (as is the case here). In such a

situation, as in the present situation, the additional statistical exercises suggested by

Mr. Hinton are neither necessary nor important.

25. Mr. Hinton criticizes the Independent Assessor’s Report inappropriately, stating

that it ‘‘does not quantify the extent of uncertainty in payment obligations; and it avoids

any scientific assessment of uncertainty ....’’ and ‘‘the validity of (its assumptions) are

untested and unsupported’’’ (Ibid., para. 11), that ‘‘the uncertainty, relevance and validity

of (its extrapolations) are untested in historical data and unknown for future periods’’

(Ibid., para. 12). But Mr. Hinton simply ignores what ARPC did. Mr. Hinton incorrectly

states that ARPC ‘‘does not attempt to test plausible alternative scenarios that could occur

... that reasonably could affect the claims filing rate’’ and that it ‘‘does not quantify

uncertainty in its forecasts in any objective way’’ (Ibid, para. 12). In fact, as Mr. Hinton

discusses in Paragraphs 19-21 of his declaration, ARPC’s two alternative forecast models,

its ‘‘Constant’’ and ‘‘Decay’’ Models, provide precisely the ‘‘test of plausible alternative

scenarios’’ that Mr. Hinton claims ARPC did not do. ARPC’s alternative forecasts show

how the different rates of future claim filings would affect the amount of First and Second

Priority Payments. This comparison provides what is known as a ‘‘sensitivity analysis’’

and is the conventional and primary method for analyzing uncertainty in forecasts like

these. Sensitivity analyses allow those using a forecast, here the Finance Committee and

this Court, to see how much the forecast changes if we change key assumptions, e.g.,

using the ‘‘Decay’’ rather than the ‘‘Constant’’ Model of future filings. Sensitivity

analyses cannot evaluate the validity of a forecast or the particular assumptions examined

in such an analysis -- they show only how a forecast would have changed if a different

assumption had been used.
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26. Moreover, each time that ARPC has forecast future Trust claims it has

subsequently tested the forecast by matching it to actual filings. These tests demonstrate

the ‘‘accuracy, reliability and validity’’ of its forecasts. But Mr. Hinton fails to even

mention ARPC’s repeated tests and confirmation of its forecast assumptions. Mr.

Hinton’s further statement that the validity of ARPC’s forecasts are ‘‘unknown for

future’’ periods (Ibid) is both obvious and unhelpful. Of course, we cannot count exact

numbers of claims that will be filed in the future. That is why the Plan bases its decision

on forecasts. The Finance Committee’s decision cannot be attacked just because the

Independent Assessor made a forecast.

27. Mr. Hinton’s Declaration lists a series of ‘‘tests, calculations, and analyses’’

that he claims ‘‘evaluate reliability and usefulness of the IA report’’ and that he claims are

‘‘central’’ and a ‘‘prerequisite’’ to determining whether there are funds sufficient to pay

First Priority Claims (Hinton Decl., para. 8). I discuss below the specific analyses that

Mr. Hinton presents, but I start with several general points.

• Mr. Hinton claims that only he, but not ARPC, has made sensitivity analyses and tests

‘‘about the likely pattern of future filings against experience in other claims

distribution programs’’ that he claims to be central prerequisites.2 This is incorrect.

As noted above, ARPC’s consideration of alternative ‘‘Constant’’ and ‘‘Decay’’

Models is an important sensitivity analysis that directly addresses variation in

assumptions about future claims. And ARPC routinely looked to and cited patterns in

filings in the RSP program, the settlement most relevant to Dow Corning filing

patterns here, since both involve breast implant claims (Mr. Hinton did not indicate

2. Mr. Hinton’s first two analyses listed in para. 8, replicating ARPC calculations and examining data,
are administrative tasks, not tests. His sixth analysis, describing data on prevalence of certain medical
symptoms, is irrelevant to the forecasts.
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that he looked to data on RSP filings). Mr. Hinton discusses none of this in his

Declaration.3

• In fact none of the analyses that Mr. Hinton lists and later presents actually analyzes

or tests the reliability or validity of either the Independent Assessor’s forecasts or

ev en Mr. Hinton’s own analyses. Rather, only the Independent Assessor tested

reliability and validity by comparing forecast liabilities to actual subsequent SF-DCT

data. Mr. Hinton did not do so for either the Independent Assessor’s forecasts or his

own examples of potential alternative forecasts.

• Almost all of ARPC’s analyses are more pertinent than those reported by Mr. Hinton,

as I discuss below.

• The alternative analyses presented in Mr Hinton’s Declaration do not challenge the

Independent Assessor’s forecasts or the Finance Committee’s reliance on those

forecasts. The Plan instructs the Finance Committee to rely upon the Independent

Assessor’s forecasts. At most, the calculations in Mr. Hinton’s Declaration show how

forecasts might have differed somewhat had they been made by Mr. Hinton rather

than by the Independent Assessor. These do not show error by the Independent

Assessor or the superiority of Mr. Hinton’s preferences. While the Finance

Committee and the Court can give Mr. Hinton’s work its due consideration, he is

neither a disinterested neutral, nor as experienced in this field of analysis as ARPC,

nor was he selected by all parties as the expert upon whom the Finance Committee

3. The Revised Settlement Program (RSP) was the settlement program that all of the breast implant
manufacturers (other than Dow Corning) offered to breast implant claimants in MDL-926. Its claim
facility was located in Houston, Texas, as is the SF-DCT, and it began receiving and processing breast
implant claims in 1995. The RSP had several filing deadlines (as did the SF-DCT) during its 15-year
life and stopped receiving claims in December 2010. The qualifying criteria for disease claims in the
SF-DCT was modeled very closely after the RSP criteria.
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and Court were to rely. Under the Plan, it is not appropriate to substitute Mr. Hinton’s

analyses or forecasts for those of the Independent Assessor, and Mr. Hinton certainly

fails to show why his approach is superior.

Mr. Hinton Inappropriately Focuses on Other Mass Torts and Ignores the Highly
Relevant RSP Experience

28. Mr. Hinton could have, but did not, test the IA forecasts against actual claim

filing and liability data for the SF-DCT. This would have been the most important

evaluation he could have made and would have confirmed the validity of the IA’s

forecasts, assumptions, and analyses. Instead Mr. Hinton ‘‘tested some of the

assumptions about the likely pattern of future claim filings’’ against ‘‘experience of other

claims distribution programs’’ (Ibid., para. 8). But even here he ignored the most

informative tests, which would be to compare the Trust’s past and ARPC’s forecast future

filing trends with the RSP’s filing trends. Like the SF-DCT, the RSP received and paid

qualified U.S. breast implant claims. It is by far the closest analog to the SF-DCT and its

claims process, involving the same types of products, the same types of injuries, the same

types of benefit options, similar or identical claim qualification criteria, highly similar

(often overlapping) claimant populations, and an optimal time frame -- close to but

preceding the DCT, so that observers could learn from the RSP’s experience. If Mr.

Hinton had examined data available for the RSP he would have found the same pattern of

claim filings that ARPC found and forecast for SF-DCT -- steady decreases in claims

filings until that program was terminated, but with occasional surges. If he had examined

RSP data, he would have again confirmed the reliability of the IA assumptions and

forecasts. And he could have considered the forecasts during the bankruptcy proceedings

made by Dr. Dunbar (his NERA colleague) that were presented in evidence by Dow

Corning. Dr. Dunbar’s forecast used similar methods and yielded similar forecasts to
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those presented by ARPC, leading to his conclusion and testimony that Second Priority

Payments could and would be paid by now.

29. Instead of comparing IA forecasts to actual SF-DCT claims filings and

liabilities, Mr. Hinton looked to wholly unrelated claims programs for Fen-Phen, Agent

Orange, September 11 victims, and asbestos trusts. His 4 page description of Fen-Phen is

an account of the many ways in which that trust and its claims are so different from those

of the SF-DCT. Among other differences, that trust faced such serious controversies

about the integrity of medical documentation, resulting in unexpected high filing counts,

that the trust threatened and even referred many persons for criminal prosecution. The

Fen-Phen plan contained an opt-out process that led to many deferred and later filed

claims that affected filing levels in ways not relevant here. Both the Agent Orange and

September 11 facilities provided almost unlimited opportunities for claiming, unlike the

SF-DCT. Asbestos claims involve latent disease processes that will continue to injure

and kill exposed persons for 70 or more years, civil responsibility shared among scores,

ev en hundreds of co-defendants, disruptions from more than 60 bankruptcies among co-

defendants, trusts with aggregate worth of tens of billions of dollar, a highly active

plaintiffs’ bar that has undertaken many millions of dollars in advertising in recent years.

None of this is remotely similar to the story for the SF-DCT and its claimants. While the

stories of these other trusts are interesting, they hav e nothing to do with SF-DCT or IA

forecasts for the Trust’s liabilities. Mr. Hinton’s account of their stories is a poor

substitute for comparing the SF-DCT and RSP facilities.

Mr. Hinton Understates the Significant Empirical Basis of ARPC’s Forecasts

30. Mr. Hinton’s fundamental characterization of the basis for ARPC’s projections

is misleading and inaccurate. He states falsely that the Independent Assessor’s forecasts

2:00-mc-00005-DPH   Doc # 848-2    Filed 12/23/11   Pg 21 of 51    Pg ID 14367



Peterson Declaration 20

for Class 5 are based on the behavior of only ‘‘838 Class 5 claimants that filed claims in

the calibration period’’ (Ibid., para. 12b.). There are multiple problems with this

statement. The Independent Assessors’ forecasts of future disease filings among Class 5

claimants are based not simply on a recent calibration period but rather on the entire

seven year history of behavior and filing decisions for 118,999 claimants who have filed

POCs and have been found by SF-DCT to be ‘‘eligible and active’’ (EA) claimants.

These 118,899 claimants represent the relevant universe of every claimant who has or can

file a Class 5 disease claim by first filing a POM for a Dow Corning breast implant and

then filing a disease claim. Over years of analyses, ARPC has followed the behavior of

all 118,899 claimants, tracking several variables:

• what percent of them file POMs (so far, 54 percent) and then go on to file disease

claims or claims for other types of payments?

• within the SF-DCT data available for these individuals, which variables have been

most closely associated with actual claim filing and, therefore, are most helpful in

predicting future filing behavior?

• how has filing behavior (i.e., the rate of claiming) changed over time?

• what are the most recent levels of claims filing?

31. The 838 claimants mentioned by Mr. Hinton are merely a subset of all 118,899

individuals, those few who filed recent disease claims in the calibration period that ARPC

used to derive the most current disease claim filing rates. By themselves, data on the 838

claimants who filed recent disease claims could tell ARPC nothing about future filings --

the 838 claimants are merely half of the story, a numerator that has meaning only in

relation to the denominator of the entire universe of 118,899 claimants who could file

disease claims. It is the overall rate of decisions among all 118,899 that provides an
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appropriate rate to forecast for future filings and provides the full calculations that ARPC

uses (IA Report at 19).

32. In short, ARPC’s forecasts of disease filings among Class 5 claims are not

based on its analyses and understanding of just 838 claims, as Mr. Hinton states, but

rather on the long term trends in decisions about whether and when to file a disease claim

by the total universe of 118,899 Class 5 claimants and on the particular recent decisions

to file or not file a disease claim among the 67,577 claimants remaining who had not yet

filed a disease or expedited release claim as of the end of 2010.

33. By now, the seventh year, the Trust disease filings have fallen almost to zero.

Over the 18 months examined in the IA report, only 838 out of these 67,577 eligible

Class 5 claimants filed a disease claim. During this period, an average of only 47

claimants filed a disease claim each month, less than 7/100th of 1% of eligible claimants

per month. Claims for every type of benefit have fallen to near zero. ARPC concluded

that these current low filing rates would continue through the remaining years of the

Trust, with the exception of two short term future surges in claims filings coinciding with

the planned notice campaigns about filing deadlines in 2014 for Explant claims and in

2019 for Disease Claims. Because the long-term trends in disease filings among Class 5

claimants are steadily decreasing, because so few eligible Class 5 claimants now file

disease claims, and because there is no non-speculative reason to believe that these trends

will reverse, ARPC has projected that less than 10 percent of now-eligible claimants will

file claims in the remaining years of the trust.

34. This reality establishes the context for ARPC’s projections and suggests that

they are, in fact, conservative, notwithstanding Mr. Hinton’s arguments that certain other

analyses or calculations could create a risk of exceeding the Settlement Fund cap. In this
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connection, Mr. Hinton distorts the substantial nature of the cushion resulting from the

Finance Committee’s conservative recommendation that the Court authorize only half

premiums at this time. Mr. Hinton notes that the cushion of $68.3 million is 3.5% of the

original settlement fund, which sounds like an easy percentage to surpass. But this is very

misleading. What matters is the value of the cushion relative to the remaining uncertain

fund obligations -- claims payments. ARPC’s largest projection of future NPV claims

payments is $403.0 million NPV, for the base case plus scenarios plus premiums paid in

2011 (IA Report at 81). This total includes premium payments to historical claims

($137.4 million), which should be subtracted because they are not subject to projection

uncertainty, and full future premiums ($40.1 million), only half of which should be

counted because that is the current proposal for Second Priority Payments. The result is

$245.5 million NPV in future payments subject to projection uncertainty. Thus, the

cushion is 28 percent ($68.3÷ $245.5) of the total amount of variable future payments --

considerably more than Mr. Hinton’s 3.5 percent. As demonstrated below, Mr. Hinton’s

other specific criticisms and analyses do not identify any realistic risk that ARPC’s

projections could be that far off the mark.

Mr. Hinton’s Alternative Assumptions and Calculations Are Speculative,
Misleading, and Provide No Basis for Questioning ARPC’s Projections

35. Mr. Hinton provides a number of ‘‘examples’’ of ‘‘alternative plausible

assumptions [that] would dramatically increase forecast liabilities,’’ but Mr. Hinton’s

suggestions are neither plausible nor dramatic (Decl. para. 46 et. seq.). His ‘‘Example

One’’ speculates about potential huge increases in the base filing rate for Disease Claims,

which he misleadingly describes as a ‘‘1/20th of 1%’’ increase and a ‘‘1/10th of 1%’’

increase (Ibid, para. 47). First, such increased rates are purely speculative: Mr. Hinton

provides no support for them. Second, in truth, Mr. Hinton suggests far more extreme
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increases that would be far outside the history of claims filings with the Trust. His

‘‘1/20th of 1%’’ increase would be a change from the actual current monthly Disease

filing rate of 0.066% to a new 0.116% level (0.066 + 0.05), a rate that is really 176% of

the actual observed rate of 0.066 (0.116÷ 0.066 = 1.76). Mr. Hinton is playing a

misleading game with the term ‘‘percentage,’’ which is both the metric of the filing rate

(0.066%) and a term used to compare changes in that rate (0.116% is 176% of 0.066%).

A true 0.05% increase in the rate would be calculated by multiplying the actual historical

monthly filing rate of 0.066% times 1.0005 -- that is the formula for a 0.05% increase in

the rate and would result in an adjusted monthly filing rate of 0.06603, which would not

make any difference. What Mr. Hinton did instead of adjusting the historical rate by 0.05

percent is to add 0.05 to 0.066, which creates the 76% increase. Similarly his ‘‘1/10th of

1%’’ increase would change the historical 0.066% rate to 0.166% (by adding 0.1%),

resulting in a rate that is 252% of history. Clearly his ‘‘minor changes’’ are truly

extraordinary deviations from history and any reasonable forecast.

36. Nor do Mr. Hinton’s other ‘‘examples’’ suggest any basis for questioning

ARPC’s projections. For example, he suggests that focusing on the most recent trends in

Option II payment rates would increase the forecast by $37 million. But the IA report is

actually conservative in its estimate of the percent of future claims that will be filed as

potential Option II claims. For 2009-2010, the percentage is 23; for years earlier, the

percentage ranged from 13 to 16. ARPC went with the 23 percent, the highest rate by far.

Second, Mr. Hinton asserts that if ARPC uses 2009-2010 to determine claim filings, it

should then estimate rates at which claims are approved by looking only among the

claims filed in 2009-2010. Mr. Hinton gives no reason for urging such an odd restriction

on data used to calculate approval rates. In fact, this would be a nonstandard practice that

has been rejected by analysts forecasting approval rates for other trusts. Mr. Hinton’s
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proposal would restrict the calculation only to claims that are processed, resolved, and

paid unusually quickly. Claims processed and finalized so quickly are unrepresentative

of all claims. A disproportionate number of such claims will be of high quality and

without apparent deficiencies that would require lengthier processing, which is why they

can be so promptly reviewed and resolved. Instead, ARPC followed standard practices

for forecasts like these and calculated its forecast approval rates over a longer period in

order to obtain the more representative rates that will more likely be accurate in the

future.

37. Mr. Hinton also questions why ARPC did not use a different, longer period for

calculating the rates that it uses for its future forecasts (Decl, para. 49). He misses the

point. ARPC is estimating base rate at the time the forecast period starts, the usual levels

of filings that are not boosted by an SF-DCT outreach designed to draw in claims. Based

on the standard assumption that future claim filings will continue what we have seen in

the past, the level of future forecasts should begin where past forecasts left off, the last

period when filings were not being inflated by an unusual SF-DCT outreach. Estimating

future filing rates from a more remote earlier time, as Mr. Hinton suggests, would mean

that the forecast would not be based on what was happening with claim filings during the

most recent time of normal filing that occurred before the forecasted period began.

38. Moreover, contrary to Mr. Hinton’s assertions, claims and liability forecast do

not meaningfully change with changes in the beginning and length of ARPC’s calibration

period. Mr. Hinton suggests varying the calibration period as a test of reliability (Hinton

Decl, para. 49), which we did. The figure below shows that changing and lengthening the

calibration period does not materially change the base rate used to forecast future claims.

We varied the length of the calibration period from the 18 months used by ARPC (Dec-08

through May-10), adding one earlier month at a time for a 19 month period (Nov-08 to
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May-10) up through a 29 month period (Jan-08 to May-10). The monthly disease filing

rates vary only between .060% to .064%. These minimal differences contradict Mr.

Hinton’s suggestion that varying the calibration period would have a meaningful impact

on projections.

Figure 6: Disease Filing Rates, By Calibration Start Date,
And Running Through May 2010
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ARPC Correctly Focuses on the Most Important Variables: Claimant
Representation and the Passage of Time

39. Mr. Hinton’s further criticism that ARPC does not properly focus on the most

meaningful characteristics of the claimant population (Decl. para. 40 et seq) is simply

incorrect. In its briefings, meetings, and reports, ARPC has described its exploration of

SF-DCT data in its efforts to identify characteristics of claims that may be related to

claiming behavior and that could help explain the past decreasing trends in claim filings
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or presage possible future trends. Like most mass tort claims databases, SF-DCT’s data

provides little systematic information about demographic, personal, or other information

that might explain claimants’ decisions about whether not to file a claim for a particular

benefit.

40. ARPC and my company LAS have substantial backgrounds in understanding

claimant and attorney behavior. ARPC and LAS have spent decades studying filing

decisions and data in scores of other mass tort cases, talking with plaintiff and defense

lawyers, claims administrators, and claimants themselves about filing decisions. Over

these decades of work, and in my 20 years of research with RAND’s Institute for Civil

Justice, I have also talked with many claimants and studied scientific research on

claiming decisions and behavior.

41. As shown in its IA Report, ARPC’s analyses and judgments revealed only two

variables in SF-DCT data that were systematically related to decisions to file benefit

claims: (1) law firm size, i.e., the number of SF-DCT claimants represented by a

claimant’s law firm, and (2) the length of time since a claimant filed her POM (or POC)

(filings decrease over time). ARPC’s identification of these two factors as crucial is

consistent with my own experience and understanding.

42. ARPC’s reports and briefings have repeatedly documented the importance of

legal representation (see, for example, May 2011 IA Report, p. 23). Sixty-four percent of

Class 5 claimants who filed POCs with the SF-DCT either represented themselves or

were represented by a law firm with a single breast implant claimant (76,731 / 118,999 =

64.5%). This is unusual for mass torts. Experts like ARPC that have participated in mass

tort claims for decades have seen that representations in most mass torts are dominated by

a relatively few law firms that have hundreds or thousands of claims each. In contrast,
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relatively few Dow Corning POC claimants had the representation that we normally

expect in mass tort litigation: only 6% of claimants were represented by law firms that

had 500 or more breast implant claimants; another 18% were represented by law firms

with between 50 and 499 claimants; 76% were represented by firms with fewer than 49

clients or did not have counsel.

43. ARPC found that the rates at which Trust claimants have filed POMs and

benefit claims were strongly related to claimants’ type of legal representation (May 2011

IA Report. p. 23). Almost every claimant represented by law firms with the most claims

(500 or more clients) went on to file a POM; 70% of those with POMs filed a disease

claim, while only 12% filed for an expedited payment. Among claimants whose lawyer

represented only that claimant and those that filed pro-se, only 38% met the first step for

benefits by filing a POM, and among those with POMs, 25% filed disease claims, while

50% filed for the limited expedited payment. Overall, pro-se claimants and those with

single client law firms have much weaker and less costly claims. Among all pro-se

claims, only 9% (38%× 25%) file for a disease benefit and only about one in three has

shown use of a Dow Corning breast implant (IA report at 23).

44. Mr. Hinton criticizes ARPC’s stratification of claims forecast by types of

representation, stating that ‘‘the IA Report does not explain why the number of claimants

represented by a law firm will determine the rate at which those claimants will file

claims’’ and that ‘‘this may or may not be a meaningful division of the population’’

(Hinton Decl. para. 41). This criticism is inexplicable in light of ARPC’s clear

explanation of the importance of this factor. Any knowledgeable expert would stratify

SF-DCT forecasts by levels of representation because this characteristic has had such

profound effects so far in claimants’ filings. Moreover, the explanation for the importance

of representation, the answer to the ‘‘why’’ question, is common knowledge among
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persons familiar with mass torts. The quality and success of claims consistently differs

depending on the type of a claimant’s representation. Law firms that concentrate on a

particular mass tort are more familiar with and become more skilled at preparing strong

claims and in processing them successfully to payment. And law firms with many claims

typically have selected claims to represent that are inherently stronger. Law firms with

practices concentrating on a mass tort better understand which potential claims are strong

and likely to be paid and which are not. Claimants who represent themselves or who

contact a lawyer who represents no other breast implant claimant will have much less

experience and knowledge to decide whether or not the potential claimant should have

filed a POC or how to pursue the claim once a POC was filed.

Contrary to Mr. Hinton’s Assertions, Claimants’ Age Has Little to Do With
Claiming

45. ARPC found no other variable in the SF-DCT database that had effects on

filing rates anywhere near that of claimant’s type of representation. Contrary to Mr.

Hinton’s Declaration, ARPC did not ‘‘fail to analyze the eligible and active claimant

population in any other way’’ -- ARPC in fact discussed such analyses in its briefings.

Rather, it was ARPC’s conclusion from its analyses that, other than type of

representation, it could identify no other ‘‘important factors that could affect claiming

rates’’ (Hinton Decl., para. 42).

46. Mr. Hinton argues that ARPC ignored the effect of claimant ages on disease

filing rates, which he suggests would increase the future forecast. We tested Mr. Hinton’s

assertions within the SF-DCT data, exploring and accounting for both age and ARPC’s

law firm size categories. We found that age effects were small, nonuniform across law

firm size, and had no meaningful effects on disease filing rates.
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47. We examined the same data used by Mr. Hinton in his age analysis. Table 1

shows how age and law firm representation were distributed among the remaining

population of eligible Class 5 claimants as of August 1, 2011. We subdivided ARPC’s

lowest law firm size, separating pro-se claimants from those represented by law firms that

had only a single breast implant claimant. What proves to be the most significant feature

of these data is that the overwhelming number of these claimants are pro-se, shown by

data in the first row, with 50,266 of the 66,730, fully 75 percent of the remaining eligible

claimants, lacking counsel.

Table 1: Eligible And Active Population As Of August 1, 2011

Decade Of Birth

Firm Size 1930s 1940s 1950s 1960s Unknown Overall

Pro se 7,217 16,374 16,301 6,058 4,316 50,266
1 722 1,463 1,382 485 444 4,496
2-49 861 1,879 1,848 655 487 5,730
50-499 719 1,665 1,573 522 373 4,852
500+ 215 513 454 125 79 1,386

Overall 9,734 21,894 21,558 7,845 5,699 66,730

48. Our data on age used each claimant’s year of birth. The entries in each row

show for each law firm size category the counts of eligible and active claimants on

August 1 who were born in the decades 1930s, 1940s, 1950s and 1960s (with the last

column showing mostly missing birth year counts and a few counts in earlier or later

decades). For example, the 7,217 claimants in the first row and column are pro-se

claimants born in the 1930s, who are mostly in their late 70s now.4

49. We next calculated the filing rates for each cell of this table, for every

4. We use year of birth rather than claimants’ age in each year because Mr. Hinton, and now we,
examined filings over an 18-month period -- December 2008 to May 2010 -- so ages change within
the period but year of birth is constant.
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combination of age and law firm. Table 2 shows the resulting monthly disease filing rates

for claimants in each of the four age groups (plus unknowns) and the law firm size

categories. The numbers are presented as percentages: that is, among 100 claimants, how

many claimants on average filed a disease claim in each month. These filing rates are

miniscule, particularly among pro-se claimants. Among claimants born in the 1930s,

pro-se claimants filed on average at a rate of 0.018 disease claims per month. At that rate

it would take more than 4.6 years for the Trust to receive one disease claim for every 100

pro-se claimants born in the 1930s. The filing rate is even lower across all pro-se

claimants (shown in vertical bold in the ‘‘Overall’’ column on the right). The Trust

would have to wait 5.6 years to receive one disease filing from 100 pro-se claimants.

Table 2: Monthly Filing Rates (Per Hundred)

Decade Of Birth

Firm Size 1930s 1940s 1950s 1960s Unknown Overall

Pro se 0.018 0.018 0.013 0.014 0.009 0.015
1 0.023 0.026 0.016 0.000 0.025 0.019
2-49 0.153 0.147 0.110 0.066 0.045 0.118
50-499 0.338 0.279 0.260 0.171 0.193 0.264
500+ 0.899 0.886 0.755 0.953 0.708 0.842

Overall 0.081 0.077 0.060 0.048 0.037 0.066

Note: Based on filings from December 2008 through May 2010.

50. These low rates among pro-se claimants explain why the Independent

Assessor’s forecasts of future liability payments are so low and the sufficiency of funds

for both First Priority Payments and one half of Second Priority Payments is so assured.

The overwhelming majority of claims, 75 percent, are those of pro-se claimants who have

extraordinarily low rates of disease claim filing. Significantly, this proportion is larger

than the 60% of pro-se claimants in the original Class 5 population. Moreover, most of

the larger law firm groups have already filed their claims (IA Report at 22).
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51. Table 2 shows why the nature of a claimant’s law firm is much more important

than how old the claimant is. Disease filing rates range greatly across law firm categories

(last column on right, in vertical bold), from lows of 0.015 per month among pro-se

claimants and 0.019 per month among claimants represented by a law firm that has no

other claimant up to 0.842 filings per month among claimants represented with firms with

500 or more claimants. The filing rate among clients of 500+ law firms is 56 times the

rate among the pro-se claimants. In contrast, the range in filing rates across age is more

modest, from 0.048 to 0.081 disease filings per month, with the highest only 1.7 times the

lowest filing rate. Moreover, when we look within types of law firms, there is no

systematic trend toward higher filing rates among older claimants. There is no real trend

among pro-se claimants, the largest category by far, or those with 500+ law firms, the

most likely to file by far.

52. The horizontal bold entries in Table 2 are essentially what Mr. Hinton’s

analysis used, considering age alone. The vertical bold entries correspond to ARPC’s

choice to use law firm size alone. Obviously, the variable selected by ARPC has the

more profound effect on filing patterns. We conclude that looking at age alone and not

controlling for law firm size, as Mr. Hinton urges, would introduce a bias into the

estimates of disease rates. Age has had only a small effect historically, and Mr. Hinton

identifies no social science suggesting that the same universe of claimants will file at a

higher rate as it ages. Law firm size, which controls for the largest rates being with the

smallest (and shrinking) populations, is the important determinant of disease rate

forecasting.

2011 Claim Filings Are Consistent With ARPC’s Forecast Of Claim Surges

53. Trust claim filings between January and July 2011 provide another empirical
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test of ARPC’s forecasts for a period in which the filings surged due to the three SF-DCT

outreach efforts in 2010. ARPC and Mr. Hinton both examined and commented on their

comparison of IA forecasts and actual 2011 filings. (ARPC September 20, 2011

Memorandum to David Austern, Review of DCT claims filings January through July

2011; Hinton Decl., para. 28).

54. ARPC estimated that Class 5 claims would temporarily surge in late 2010 and

2011 (and liabilities a bit later) from three separate notice campaigns in 2010 to claimants

who had not sent in a disease or expedited claim: pro-se claimants with POMs,

represented claimants with POMs, and claimants without POMs who had previously

identified Dow Corning as a manufacturer of their implants in the RSP program. ARPC

forecast the number of claims that would be filed in this surge (as well as surges in

2014-2015 and 2019-2020) by analyzing filings during past surge events in 2004 and

2006 for this and for other trusts. All of these past examples showed similar transitory

increases in claim filings that ARPC drew on as the bases for forecasting future surge

ev ents: claims rise sharply before a deadline or after a notice campaign, then following a

short period would return to their low lev els before the surge, or even lower levels.5 Of

the three forecast Trust surge events, increases resulting from SF-DCT’s three 2010

outreach efforts were likely to be the most uncertain, since they were not tied to long-

established deadlines. Each of the 2010 outreach events was aimed at different targets,

5. Mr. Hinton’s declaration argues (para. 53) that ARPC’s count of the past 2006 surge in Rupture claims
should have been 760 claims more. This argument assumes more precision in comparing past and
future surge events than is warranted. First, there will be no future rupture claim filings (the deadline
for those claims was June 1, 2006), so the precise count here is immaterial. Second, at best this count
provides only a rough idea about the magnitude of the surge for different types of benefit claims.
Third, even if ARPC had accepted Mr. Hinton’s suggestion, he calculates that this would have
represented a small increase in liability of $8.1 million. Fourth, it is not clear that Mr. Hinton’s
suggested adjustment takes into account the decrease that would have occurred in claims and
liabilities after the surge that would result from the greater number of claims he would add as part of a
surge. Fifth, it is not clear if Mr. Hinton increases the 2019-2020 surge, but if so such an increase
would be inappropriate since ARPC assumes that every eligible and active claimant remaining at that
time would file a disease or expedited claim -- no increase can be made to this.
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although all are designed to prod claimants and their lawyers to file claims now.

55. Mr. Hinton included four charts that show that filings in this period exceeded

ARPC’s forecasts in certain respects, but he does not address ARPC’s thorough

discussion of these data from which it concluded ‘‘that the liability estimate provided in

the May 2011 IA Report requires no adjustment at this time’’:

• Explant claims: Mr. Hinton observed that January-July 2011 filings were 44% higher

than the IA’s ‘‘Constant Model’’ forecast, but he omits material clarifying information

in ARPC’s memorandum: ‘‘Explant claimants are paid $5,000 per claim, a quarter of

the $20,000 disease average. Therefore increased Explant Claims would have a

smaller impact on estimates.’’ The 44% difference over forecast is 66 claims.

Explant claims received in this period have been approved at a lower rate of 64%

compared to the 88% acceptance rate that ARPC assumes in its report. This means

that in contrast to ARPC’s forecast of 133 explant claims approved during this period

(151 forecast× 88% approval), 139 actual claims would be approved (217 actual×

64% approval), a difference of 6 claims or a negligible increased liability of $30,000.

• Expedited Claims: Mr. Hinton states that January-July 2011 filings are ‘‘more than

double’’ the IA’s ‘‘Constant Model’’ forecast. His accompanying Figure 3 (p. 21)

uses a scale that obscures an important observation of the ARPC memo: that actual

filings steadily declined over these 7 months, returning to the forecast level in July

and exceeding forecast by 20 or fewer claims for each of the 3 prior months. This

pattern shows that, as expected, the impact of this surge in Expedited Claims is

apparently transitory so that the only issue is the value of these excess claims.

Moreover 45% of these filings were apparently by claimants who filed because of the

SF-DCT’s MDL mailing (those who said in the MDL that they had Dow Corning
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implants) and who had POMs approved at lower than historic and forecast rates (74%

on these MDL claims compared to 88% forecast). Approved Expedited Claims

receive $2,000, so payments to the excess claimants is approximately $288,000,

which again does not make a material difference in the forecast.

• Disease Claims: Mr. Hinton’s comment here is misleading. Disease filings exceeded

the IA Report’s highest estimate (‘‘Constant Model’’) only in one of the seven

months, May 2011. Again he does not discuss ARPC’s observations: ‘‘the January to

July 2011 forecast of disease claims fit the actual claims receipts quite well: 308

Class 5 EA claims were received, which is within the bounds of the decay model

(215) and the constant model (329). Claims receipts in May were 22 higher than the

upper bound estimate, but for all other months, receipts were between the

boundaries’’ (Memorandum to David Austern, p. 2). We conclude that the forecast

presented in the May 2011 IA Report provides an adequate model for the Class 5

Disease Claims actually received between January and July 2011.

• POMs: Mr. Hinton notes only that filings exceeded the Constant Model forecast in

this period. Again, ARPC provided details about these filings that Mr. Hinton did not

choose to mention: Almost all of these POMs were associated with the MDL

mailing. Filings dropped sharply over the 7 months, approaching but still exceeding

the forecast in July. These POMs had substantially higher rejection rates than the

historic rate, 33% rejected, which is 3 times the historic rate. About one third of

claimants filing a POM also filed a Disease or Expedited claim. Those who have not

yet filed a benefit had especially high POM rejection rates, 50% (4 to 5 times the

historic rate). Most of these claimants were unrepresented. ARPC concluded ‘‘Given

the historic patterns for such claims, we expect a low rate of Disease Filings.’’
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56. Contrary to Mr. Hinton’s implications, the available information about numbers

and characteristics of January to July 2011 filings, the first and most challenging surge

effect in the forecast, show that filings are adequately forecast by the IA Report. Claims

and liabilities for explant and expedited claims are slightly greater than forecast, but

disease claims and liabilities, the most costly and important, are under the IA forecast by

at least $420,000 (21 fewer claims than forecast x $20,000 average). Overall liability

appears to be about $100,000 less than forecast.

Mr. Hinton’s Observations on Prev alence of Medical Conditions Are Irrelevant
To Proper Forecasting

57. Mr. Hinton argues that ARPC’s ‘‘failure to consider prevalence is yet another

example of uncertainty and risks in ARPC’s analysis,’’ and then quickly demonstrates

why the epidemiological studies he discusses over 11 pages are useless for forecasting

SF-DCT liabilities (para. 54). Mr. Hinton notes that to qualify for a disease payment the

Plan requires a claimant to demonstrate some combination of 26 signs and symptoms

listed in the Plan (para. 55), although he does not mention that claimants must also

provide medical documentation diagnosing the claimed disease by a board certified

doctor or by a qualified medical doctor who has treated the claimant. The doctor must

document and explain in detail how the qualifying symptoms have disabled the claimant,

from which the SF-DCT then assigns a disability level, either agreeing or disagreeing

with the disability assessment of the doctor. Moreover, the symptoms must have first

appeared after the claimant’s first implantation. Together, these requirements would

eliminate from claim eligibility most occurrences of these symptoms.

58. The Plan classifies the 26 signs and symptoms into 3 groups and requires a

claimant to meet precise requirements of certain numbers of signs and symptoms from

across these groups (ibid). For example, to qualify, a claimant with 1 sign or symptom in
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Group III (such as ‘‘Colitis,’’ ‘‘ulcers,’’ ‘‘Chronic fatigue,’’ or ‘‘Burning pains’’) must

also have either 2 other symptoms from Group II or four other symptoms from any one of

the 3 groups.

59. To be of any use here, epidemiology would, at minimum, have to provide some

information about how these various signs and symptoms combine. Mr. Hinton

calculates that there are 45,875 different combinations of symptoms that would satisfy

this Plan requirement (para. 56), acknowledging that it is the prevalence of these

combinations, not each sign or symptom by itself, that is theoretically pertinent to the

Plan. But after revealing his 45,875 count, Mr. Hinton then acknowledges that ‘‘there

are no studies of the prevalence of these various combinations of ACTD conditions in the

general population’’ (para. 57). This is tantamount to an admission that epidemiology is

neither necessary nor helpful for reliable forecasting by the IA.

60. Nevertheless, Mr. Hinton proceeds to claim that ‘‘many of these individual

conditions are the subject of studies and reports that provide guidance as to their

prevalence in the general population’’ and reports several examples: ‘‘prevalence of

arthralgia (joint pain) reported in the identified medical literature is between 29 and

65%,’’ ‘‘between 26 and 36% of study populations are reported to have sleep

disturbances, and 38% to have breast pain symptoms’’ (ibid). From this Mr. Hinton goes

on to estimate how many eligible and active Class 5 claimants may have, for example,

arthralgia, based on the assumption that prevalence will be the same for them as found by

the studies he examined. He notes that this condition does not qualify for payment unless

combined with other signs and symptoms whose probabilities he does not offer, but

concludes that the number of EA claimants with these conditions is large (e.g., 50,000

with arthralgia) and speculates that ‘‘there is a risk that a substantial number of these

potential additional claimants might have qualifying combinations and will choose to
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pursue disease claims. Yet ARPC’s projections and calculations assume that not one of

them will’’ (para. 58-60). Mr. Hinton’s last statement about ARPC is clearly wrong and

without any support or justification. ARPC’s forecasts implicitly assume that some of the

claimants have arthralgia as a share of all EA Class 5 claims.

61. There is much that is wrong with Mr. Hinton’s presentation here.

• None of this is a basis for forecasting claims or liabilities. Mr. Hinton repeatedly

acknowledges weaknesses in his analyses that would preclude any ‘‘precise’’

forecasts like those required here. Neither he nor any medical researcher knows the

prevalence of combinations of signs and symptoms, let alone each of 45,875 different

combinations. Prevalence data is not even available for all of the 26 individual signs

or symptoms (he claims prevalence data for an unspecified ‘‘many’’ of the 26).

• Some of the prevalence rates that Mr. Hinton cites are so broad as to be useless for

forecasting, e.g., between 29 and 65% for arthralgia.

• Mr. Hinton has no appropriate basis for attributing these prevalence rates to EA Class

claimants, who are a distinct group with characteristics different from the general

population. He acknowledges this himself (fn. 31, p. 44; para. 46). Mr. Hinton

assumes without evidence that listed signs and symptoms will be more prevalent

among the remaining EA claimants, but it is at least equally plausible to expect lower

prevalence, since these are the claimants remaining after those with signs and

symptoms have filed disease claims and been paid. In any event, because the current

claiming and research populations are admittedly different, neither Mr. Hinton nor

ARPC could justify using the overall population prevalence as bases for ‘‘precise’’

calculations here. Appropriately ARPC did not try. Mr. Hinton’s effort is
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speculation, not science.

• Mr. Hinton provides no evidence or argument that the medical science he cites

provides reliable prevalence estimates. Epidemiology is a notoriously difficult area of

research, attempting to make inferences about matters that cannot be studied in

controlled ways. The quality of such work varies widely. This problem is

compounded here because Mr. Hinton relies on frequencies of signs and symptoms,

often merely a patient’s subjective statement of what she is feeling, rather than actual

diagnoses or laboratory evidence that lends itself more readily to rigorous

epidemiological research. Sound and relevant epidemiological forecasts can be

important in forecasting future mass tort filings, particularly when claims might still

emerge from the general population rather than an already fixed pool of qualified

claimants. For example, such epidemiological forecasts are used along with standard

analyses of past filings to forecast future asbestos cancer filings, but these depend

upon highly specific forecasts of diagnosed diseases caused by asbestos that have

been strongly confirmed with 30 years of U.S. government data. Epidemiology

cannot support the kinds of judgments that Mr. Hinton asserts.

• Mr. Hinton ignores commonly understood limitations on the use of epidemiological

data. Epidemiological findings, by themselves, are not helpful in forecasting claims.

Epidemiology deals with the frequencies of disease in a population, which at best

informs us about the number of persons who have a possibly compensable medical

condition. To forecast from this, we have to know at least the rate of claims that we

might expect from this group of potential claimants (called the propensity of claim).

We then have to know what fraction of such claimants might be eligible for payment

after they satisfy the legal (here Plan) requirements. To calculate each of these rates,

filings and then approvals, forecasts must rely upon the past history of such events, as
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ARPC has done here directly without importing epidemiological findings of

questionable relevance. Mr. Hinton’s presentation on prevalence adds nothing to what

ARPC has done. At most he can say that a lot of people have arthralgia, sleeping

disorders, chronic fatigue and so on, which is what he actually says. But everyone

already knows this. Knowing it does not help in forecasting, and relying on Mr.

Hinton’s questionable and speculative attempts to guess just how many people are

sleepless or tired does not lead to more precise or certain forecasts.

62. Finally, Mr. Hinton simply misunderstands or misstates the requirements of the

Plan. He repeatedly states that ‘‘a claimant can qualify’’ based on some combination of

signs and symptoms. That is not correct. The required combination of signs and

symptoms is necessary but not sufficient to qualify for payment. The claimant must, of

course, first demonstrate POM. She must provide a diagnosis by a treating qualified

medical doctor or a board certified doctor who documents and explains how the

qualifying symptoms disabled the claimant, and those symptoms must have first appeared

after the claimant’s first implantation. So even if Mr. Hinton’s analysis of the prevalence

of signs and symptoms were correct and compelling, which it is not, it is not a basis for

forecasting the Trust’s liabilities for disease claims. Mr. Hinton ignores the requirement

of diagnoses, making his entire analysis irrelevant. His suggestion that the presence of

one or a couple of symptoms is a sufficient basis for valuing a disease claim is an

example of the very sort of weak science that Dow Corning attributed to its opponents in

the breast implant litigation and the bankruptcy proceedings.

Conclusions

63. Over the now more than 7 years of the Trust, SF-DCT data show clear and

consistent declines in the number of benefit and POM filings. These declines are
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